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NATIONAL BANK AMENDMENTS 


FRIDAY, AUGUST 14, 1959 
U.S. Senate, 


CoMMITTEE ON BANKING AND CURRENCY, 
Washington, D.C. 

The committee met, pursuant to call, in room 5302, New Senate 
Office Building, at 10:10 a.m., Senator A. Willis Robertson (chair- 
man) presiding. 

Present: Senators Robertson, Sparkman, Douglas, and Capehart. 

The CuatrMan. The committee will please come to order. 

The Senate Banking and Currency Committee is meeting this morn- 
ing to hear testimony on two bank bills—H.R. 8159 and H.R. 8160. 

H.R. 8159 would repeal or make technical amendments to many 
sections of the banking laws, and it would make a few amendments 
tothe banking laws, mostly of a technical nature. 

H.R. 8160 would add a new Deputy Comptroller of the Currency 
and increase the bonds of the Comptrollers. H.R. 8160 would in- 
crease the present limit on the borrowing authority of national banks. 
It would also amend the limitations on loans to a single borrower 
contained in section 5200 of the Revised Statutes and the limitations 
on real estate loans contained in section 24 of the Federal Reserve Act. 

It should be a source of gratification to the committee, as it is to 
me personally, to find that of the 30 or more amendments contained 
in these 2 bills, all but a handful were contained in this committee’s 
bill, the Financial Institutions Act of 1957, which we reported out, 
and the Senate passed in that year. 

We have the benefit, therefore, of the hearings and reports and 
recommendations relating to the Financial Act. 

I should like to place in the record at this point copies of the bills 
and copies of two memorandums setting forth the principal questions 
involved in the bills. 

(The documents referred to follow :) 


(H.R. 8159, 86th Cong., 1st sess.] 


AN ACT To amend the national banking laws to clarify or eliminate ambiguities, to repeal 
certain laws which have become obsolete, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) the paragraph designated “Seventh” 
in section 5136 of the Revised Statutes (12 U.S.C. 24) is amended by striking 
out “or the Home Owners’ Loan Corporation”. 

(b) Section 23A of the Federal Reserve Act (12 U.S.C. 871c) is amended— 

(1) by striking out “the Federal Home Loan Banks, or the Home Owners’ 
Loan Corporation” in the second paragraph and inserting in lieu thereof 
“or the Federal Home Loan Banks”; and 


(2) by striking out “, or the Home Owners’ Loan Corporation” in the 
third paragraph. 


1 
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Sec. 2. Section 5168 of the Revised Statutes (12 U.S.C. 26) is amended by 
striking out “at least fifty per centum” and inserting in lieu thereof “all”. 

Sec. 3. Section 2 of the Act of May 1, 1886 (ch. 73, 24 Stat. 18; 12 U.S.C. 30) 
is amended to read as follows: 

“Sec. 2. Any national banking association, with the approval of the Comp 
troller of the Currency, may change its name or change the location of the 
main office of such association within the limits of the city, town, or village ip 
which it is situated. Any national banking association, with the approval of 
the Comptroller of the Currency, may change the location of the main office 
of such association to any other location outside the limits of the city, town, 
or village in which it is located, but not more than thirty miles distant, by the 
vote of shareholders owning two-thirds of the stock of such association. 4 
duly authenticated notice of the vote and of the new name or location selected 
shall be sent to the Comptroller of the Currency; but no change of name or 
location shall be valid until the Comptroller shall have issued his certificate 
of approval of the same.” 

Sec. 4. Section 5140 of the Revised Statutes (12 U.S.C. 53) is amended to 
read as follows: 

“Sec. 5140. All of the capital stock of every national banking association shal] 
be paid in before it shall be authorized to commence business.” 

Sec. 5. Section 5141 of the Revised Statutes (12 U.S.C. 54) is repealed. 

Sec. 6. Section 1 of the Act of May 1, 1886 (ch. 73, 24 Stat. 18), is repealed. 

Sec. 7. Section 5151 of the Revised Statutes (12 U.S.C. 63) and section 23 of 
the Federal Reserve Act (12 U.S.C. 64) are repealed. 

Sec. 8. Section 2 of the Act of June 30, 1876 (ch. 156, 19 Stat. 63 ; 12 U.S.C. 65) 
is repealed. 

Sec. 9. Section 5149 of the Revised Statutes (12 U.S.C. 75) is amended to read 
as follows: 

“Sec. 5149. When the day fixed in the articles of association for the regular 
annual meeting of the shareholders falls on a legal holiday in the State in 
which the bank is located, the shareholders meeting shall be held, and the diree 
tors elected, on the next following banking day. If, from any cause, an election 
of directors is not made on the day fixed, or in the event of a legal holiday, on 
the next following banking day, an election may be held on any subsequent day 
within sixty days of the day fixed, to be designated by the board of directors, or, 
if the directors fail to fix the day, by shareholders representing two-thirds of 
the shares, at least ten days’ notice thereof in all cases having been given by 
first-class mail to the shareholders.” 

Sec. 10. Section 5202 of the Revised Statutes (12 U.S.C. 82) is amended by 
striking out the paragraph designated “Sixth” and inserting in lieu thereof the 
following: 

“Sixth. Liabilities incufred under the provisions of the Federal Deposit In- 
surance Act.” 

Sec. 11. The second sentence of section 5211 of the Revised Statutes (12 
U.S.C. 161) is amended by striking out “five” and inserting in lieu thereof ‘‘ten”. 

Sec. 12. Section 5213 of the Revised Statutes (12 U.S.C. 164) is amended by 
striking out “either of the two preceding sections” and inserting in lieu thereof 
“section 5211 of the Revised Statutes’’. 

Sec. 13. Except as otherwise specifically provided by law, or by the articles 
of association of the particular national banking association, the articles of 
association of a national banking association may be mended with respect to 
any lawful matter, and any action requiring the approval of the stockholders of 
such association may be had by the approving vote of the holders of a majority 
of the voting shares of the stock of the association obtained at a meeting of the 
stockholders called and held pursuant to notice given by mail at least ten days 
prior to the meeting or pursuant to a waiver of such notice given by all stock 
holders entitled to receive notice of such meeting. <A certified copy of every 
amendment to the articles of association adopted by the shareholders of 4 
national banking association shall be forwarded to the Comptroller of the Cur 
rency, to be filed and preserved in his office. 

Sec. 14. The provisions of all Acts of Congress relating to national banks 
shall apply in the several States, the District of Columbia, the several Terrti- 
tories and possessions of the United States, and the Commonwealth of Puerto 
Rico. 

Sec. 15. Section 5220 of the Revised Statutes (12 U.S.C. 181) is amended 
by adding after the first sentence the following new sentence: “If the liquida- 
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tion is to be effected in whole or in part through the sale of any of its assets 
to and the assumption of its deposit liabilities by another bank, the purchase 
and sale agreement must also be approved by its shareholders owning two- 
thirds of its stock unless an emergency exists and the Comptroller of the Cur- 
rency specifically waives such requirement for shareholder approval.” 

Sec. 16. Section 1 of the Act of June 30, 1876 (ch. 156, 19 Stat. 63; 12 U.S.C. 
191), is amended by striking out “, and enforce the personal liability of the 
shareholders, aS provided in section fifty-two hundred thirty-four of said 
statutes’”’. 

Sec. 17. The second sentence of section 5234 of the Revised Statutes (12 
U.S.C. 192) is amended by striking out the semicolon after the word “direct” 
and all that follows and inserting in lieu thereof a period. 

Sec. 18. Section 3 of the Act of June 30, 1876 (ch. 156, 19 Stat. 63; 12 U.S.C. 
197), is amended to read as follows: 

“Sec. 3. (a) Whenever any national banking association shall have been or 
shall be placed in the hands of a receiver, as provided in section fifty-two 
hundred and thirty-four and other sections of the Revised Statutes of the United 
States and section 11(c) of the Federal Deposit Insurance Act, and when, as 
provided in section fifty-two hundred and thirty-six of the Revised Statutes of 
the United States, there has been paid to each and every creditor of such associa- 
tion whose claim or claims as such creditor shall have been proved or allowed as 
therein prescribed, the full amount of such claims, and all expenses of the re- 
ceivership, the Comptroller of the Currency or the Federal Deposit Insurance 
Corporation, where that Corporation has been appointed receiver of the bank, 
shall call a meeting of the shareholders of the association by giving notice 
thereof for thirty days in a newspaper published in the town, city, or county 
where the business of the association was carried on, or if no newspaper is 
there published, in the newspaper published nearest thereto. At such meeting 
the shareholders shall determine whether the receiver shall be continued and 
shall wind up the affairs of the association, or whether an agent shall be elected 
for that purpose, and in so determining the shareholders shall vote by ballot, 
in person or by proxy, each share of stock entitling the holder to one vote, and 
the majority of the stock in number of shares shall be necessary to determine 
whether the receiver shall be continued, or whether an agent shall be elected. 
In case such majority shall determine that the receiver shall be continued, the 
receiver Shall thereupon proceed with the execution of the trust, and shall 
sell, dispose of, or otherwise collect the assets of the association, and shall pos- 
sess all the powers and authority, and be subject to all the duties and liabilities 
originally conferred or imposed upon such receiver so far as they remain appli- 
cable. In case such meeting shall, by the vote of a majority of the stock in num- 
ber of shares, determine that an agent shall be elected, the meeting shall 
thereupon proceed to elect an agent, voting by ballot, in person or by proxy, each 
share of stock entitling the holder to one vote, and the person who shall re- 
ceive votes representing at least a majority of stock in number of shares shall 
be declared the agent for the purposes hereinafter provided; and when such 
agent shall have executed a bond to the shareholders conditioned for the pay- 
ment and discharge in full or, to the extent possible from the remaining assets 
of the association, of each and every claim that may thereafter be proved and 
allowed by and before a competent court and for the faithful performance of 
his duties, in the penalty fixed by the shareholders at such meeting, with a 
surety or sureties to be approved by the district court of the United States for 
the district where the business of the association was carried on, and shall have 
filed such bond in the office of the clerk of such court, the Comptroller and the 
receiver, or the Federal Deposit Insurance Corporation, where that Corpora- 
tion has been appointed receiver of the bank, shall thereupon transfer and de- 
liver to such agent all the uncollected or other assets of the association then re- 
maining in the hands or subject to the order and control of the Comptroller and 
such receiver, or either of them, or the Federal Deposit Insurance Corporation ; 
and for this purpose the Comptroller and such receiver, or the Federal Deposit 
Insurance Corporation, as the case may be, are severally empowered and di- 
rected to execute any deed, assignment, transfer, or other instrument in writing 
that may be necessary and proper; and upon the execution and delivery of such 
instrument to such agent the Comptroller and such receiver or the Federal 
Deposit Insurance Corporation shall by virtue of this Act be discharged from 
any and all liabilities to the association and to each and all the creditors and 
shareholders thereof. 
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“(b) Upon receiving such deed, assignment, transfer, or other instrument the 
person elected such agent shall hold, control, and dispose of the assets and 
property of the association which he may receive under the terms hereof for 
the benefit of the shareholders of the association, and he may in is own name, 
or in the name of the association, sue and be sued and do all other lawful 
acts ané things necessary to finally settle and distribute the assets and prop- 
erty in his hands, and may sell, compromise, or compound the debts due to 
the association, with the consent and approval of the district court of the 
United States for the district where the business of the association was carried 
on, and shall at the conclusion of his trust render to such district court a full 
account of all his proceedings, receipts, and expenditures as such agent, which 
court shall, upon due notice, settle and adjust such accounts and discharge such 
agent and sureties upon such bond. In case any such agent so elected shall 
die, resign, or be removed, any shareholder may call a meeting of the share 
holders of the association in the town, city, or village where the business of 
the association was carried on, by giving notice thereof for thirty days in a 
newspaper published in such town, city, or village, or if no newspaper is there 
published, in the newspaper published nearest thereto, at which meeting the 
shareholders shall elect an agent, voting by ballot, in person or by proxy, each 
share of stock entitling the holder to one vote, and when such agent shall have 
received votes representing at least a majority of the stock in number of shares, 
and shall have executed a bond to the shareholders conditioned for the payment 
and discharge in full or, to the extent possible from the remaining assets of the 
association, of each and every claim that may thereafter be proved and allowed 
by and before a competent court and for the faithful performance of his duties, 
in the penalty fixed by the shareholders at such meeting, with a surety or 
sureties, to be approved by such court, and file such bond in the office of the 
clerk of that court, he shall have all the rights, powers, and duties of the agent 
first elected as hereinbefore provided. At any meeting held as hereinbefore pro- 
vided administrators or executors of deceased sharholders may act and sign 
as the decedent might have done if living, and guardians of minors and trustees 
of other persons may so act and sign for their ward or wards or cestui que 
trust. The proceeds of the assets of property of any such association which 
may be undistributed at the time of such meeting or may be subsequently re- 
ceived shall be distributed as follows: 

“First. To pay the expenses of the execution of the trust to the date 
of such payment. 

“Second. To repay any amount or amounts which have been paid in by 
any shareholder or shareholders of the association upon and by reason of 
any and all assessments made upon the stock of the association by order 
of the Comptroller of the Currency in accordance with the provision of 
the statutes of the United States. 

“Third. To pay the balance ratably among such stockholders, in propor- 
tion to the number of shares held and owned by each. Such distribution 
shall be made from time to time as the proceeds shall be received and as 
shall be deemed advisable by the Comptroller of the Currency, or the Federal 
Deposit Insurance Corporation if continued as receiver of the bank under 
subsection (a) of this section, or such agent, as the case may be.” 

Sec. 19. The fourth sentence of section 2 of the Federal Deposit Insurance 
Act (12 U.S.C. 1812) is amended to read as follows: “In the event of a vacancy 
in the office of the Comptroller of the Curency, and pending the appointment of 
his successor, or during the absence or disability of the Comptroller, the Acting 
Comptroller of the Currency shall be a member of the Board of Directors in the 
place and stead of the Comptroller.” 

Sec. 20. The text of the Act of November 7, 1918, as amended (12 U.S.C. 33, 
84, 34a, 34b, and 34c), is amended to read as follows: 

“That (a) any national banking association or any bank incorporated under 
the laws of any State may, with the approval of the Comptroller, be consolidated 
with one or more national banking associations located in the same State under 
the charter of a national banking association on such terms and conditions as 
may be lawfully agreed upon by a majority of the board of directors of each 
association or bank proposing to consolidate, and be ratified and confirmed by 
the affirmative vote of the shareholders of each such association or bank owning 
at least two-thirds of its capital stock outstanding, or by a greater proportion 
of such capital stock in the case of such State bank if the laws of the State where 
it is organized so require, at a meeting to be held on the eall of the directors 
after publishing notice of the time, place, and object of the meeting for four 
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consecutive weeks in a newspaper of general circulation published in the place 
where the association or bank is located, or, if there is no such newspaper, then 
jn the paper of general circulation published nearest thereto, and after sending 
such notice to each shareholder of record by certified or registered mail at least 
ten days prior to the meeting, except to those shareholders who specifically waive 
notice, but any additional notice shall be given to the shareholders of such State 
bank which may be required by the laws of the State where it is organized. 
Publication of notice may be waived, in cases where the Comptroller determines 
that an emergency exists justifying such waiver, by unanimous action of the 
shareholders of the association or State bank. 

“(b) The consolidated association shail be liable for all liabilities of the 
respective consolidating banks or associations. The capital stock of such con- 
solidated association shall not be less than that required under existing law for 
the organization of a national bank in the place in which it is located: Pro- 
vided, That if such consolidation shall be voted for at such meetings by the 
necessary majorities of the shareholders of each association and State bank 
proposing to consolidate, and thereafter the consolidation shall be approved 
by the Comptroller, any shareholder of any of the associations or State banks so 
consolidated who has voted against such consolidation at the meeting of the 
association or bank of which he is a stockholder, or who has given notice in 
writing at or prior to such meeting to the presiding officer that he dissents from 
the plan of consolidation, shall be entitled to receive the value of the shares 
so held by him when such consolidation is approved by the Comptroller upon 
written request made to the consolidated association at any time before thirty 
days after the date of consummation of the consolidation, accompanied by the 
surrender of his stock certificates. 

“(c) The value of the shares of any dissenting shareholder shall be ascer- 
tained, as of the effective date of the consolidation, by an appraisal made by 
a committee cf three persons, composed of (1) one selected by the vote of the 
holders of the majority of the stock, the owners of which are entitled to pay- 
ment in cash; (2) one selected by the directors of the consolidated banking as- 
sociation; and (38) one selected by the two so selected. The valuation agreed 
upon by any two of the three appraisers shall govern. If the value so fixed 
shall not be satisfactory to any dissenting shareholder who has requested pay- 
ment, that shareholder may, within five days after being notified of the appraised 
value of his shares, appeal to the Comptroller, who shall cause a reappraisal to 
be made which shall be final and binding as to the value of the shares of the 
appellant. 

“(d) If, within ninety days from the date of consummation of the consolida- 
tion, for any reason one or more of the appraisers is not selected as herein 
provided, or the appraisers fail to determine the value of such shares, the Comp- 
troller shall upon written request of any interested party cause an appraisal 
to be made which shall be final and binding on all parties. The expenses of the 
Comptroller in making the reappraisal or the appraisal, as the case may be, 
shail be paid by the consolidated banking association. The value of the shares 
ascertained shall be promptly paid to the dissenting shareholders by the con- 
solidated banking association. Within thirty days after payment has been made 
to all dissenting shareholders as provided for in this section the shares of stock 
of the consolidated banking association which would have been delivered to such 
dissenting shareholders had they not requested payment shall be sold by the 
consolidated banking association at an advertised public auction, unless some 
other method of sale is approved by the Comptroller, and the consolidated bank- 
ing association shall have the right to purchase any of such shares at such 
public auction, if it is the highest bidder therefor, for the purpose of reselling 
such shares within thirty days thereafter to such person or persons and at 
such price not less than par as its board of directors by resolution may deter- 
mine. If the shares are sold at public auction at a price greater than the amount 
paid to the dissenting shareholders the excess in such sale price shall be paid 
to such shareholders. The appraisal of such shares of stock in any State bank 
shall be determined in the manner prescribed by the law of the State in such 
cases, rather than as provided in this section, if such provision is made in the 
State law; and no such consolidation shall be in contravention of the law of 
the State under which such bank is incorporated. 

“(e) The corporate existence of each of the consolidating banks or banking 
associations participating in such consolidation shall be merged into and con- 
tinued in the consolidated national banking association and such consolidated 
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national banking association shall be deemed to be the same corporation as each 
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zation of a national bank in the place in which it is located and which will | on the 
be outstanding upon completion of the merger, the amount of stock (if any) | franc} 
to be allocated, and cash (if any) to be paid, to the shareholders of the | and a’ 
association or State bank being merged into the receiving association; {| of sto 
and estate 







to the 
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ach “(4) provide that the receiving association sball be liable for all liabilities 
hts, of the association or State bank being merged into the receiving associa- 























SSO- tion. 
Ses “(b) If a merger shall be voted for at the called meetings by the necessary 
sing } majorities of the shareholders of each association or State bank participating in 
fer, f the plan of merger, and thereafter the merger shall be approved by the Comp- 
‘ith. § troller, any shareholder of any association or State bank to be merged into the 
10ld § receiving association who has voted against such merger at the meeting of the 
jint- § association or bank of which he is a stockholder, or has given notice in writing 
; as — at or prior to such meeting to the presiding officer that he dissents from the plan 
1 of f of merger, shall be entitled to receive the value of the shares so held by him 
very } when such merger shall be approved by the Comptroller upon written request 
such f made to the receiving association at any time before thirty days after the date 
con- | of consummation of the merger, accompanied by the surrender of his stock 
ject | certificates. 
“(¢) The value of the shares of any dissenting shareholder shall be ascer- 
e of f tained, as of the effective date of the merger, by an appraisal made by a com- 
itor, | mittee of three persons, composed of (1) one selected by the vote of the holders 
nee, f of the majority of the stock, the owners of which are entitled to payment in 
city, } cash; (2) one selected by the directors of the receiving association; and (3) 
9y af one selected by the two so selected. The valuation agreed upon by any two 
tent — of the three appraisers shall govern. If the value so fixed shall not be satisfac- 
‘ion. | tory to any dissenting shareholder who has requested payment, that shareholder 
aner | may, within five days after being notified of the appraised value of his shares, 
tion | appeal to the Comptroller, who shall cause a reappraisal to be made which shall 
ary, | be final and binding as to the value of the shares of appellant. 
nate “(d) If, within ninety days from the date of consummation of the merger, 
ank- | for any reason one or more of the appraisers is not selected as herein provided, 
king | or the appraisers fail to determine the value of such shares, the Comptroller 
shall upon written request of any interested party cause an appraisal to be 
das | made which shall be final and binding on all parties. The expenses of the 
ytive | Comptroller in making the reappraisal or the appraisal, as the case may be, shall 
be paid by the receiving association. The value of the shares ascertained shall 
‘tate | be promptly paid to the dissenting shareholders by the receiving association. The 
tent | shares of stock of the receiving association which would have been delivered to 
thin | such dissenting shareholders had they not requested payment shall be sold by 
rger | the receiving association at an advertised public auction, and the receiving 
association shall have the right to purchase any of such shares at such public 
rs of f auction, if it is the highest bidder therefor, for the purpose of reselling such 
shares within thirty days thereafter to such person or persons and at such price 
ders | not less than par as its board of directors by resolution may determine. If the 
f its | Shares are sold at public auction at a price greater than the amount paid to 
tock | the dissenting shareholders, the excess in such sale price shall be paid to such 
\ized f dissenting shareholders. The appraisal of such shares of stock in any State 
‘lish- } bank shall be determined in the manner prescribed by the law of the State in 
itive | Such cases, rather than as provided in this section, if such provision is made in 
here — the State law; and no such merger shall be in contravention of the law of the 
aper, | State under which such bank is incorporated. The provisions of this subsec- 
and | tion shall apply only to shareholders of (and stock owned by them in) a bank 
d or } or association being merged into the receiving association. 
hare “(e) The corporate existence of each of the merging banks or banking 
ziven | associations participating in such merger shall be merged into and continuted 
vs of | in the receiving association and such receiving association shall be deemed to be 
d, in | the same corporation as each bank or banking association participating in the 
‘ying | merger. All rights, frachises, and interests of the individual merging banks 
mm or f or banking associations in any or every type of property (real, personal, and 
mixed) and choses in action shall be transferred to and vested in the receiving 
tion, | association by virtue of such merger without any deed or other transfer. The 
gani- | receiving association, upon the merger and without any order or other action 
will | on the part of any court or otherwise, shall hold and enjoy ali rights of property 
any) | franchises, and interests, including appointments, designations, and nominations, 
f the | and all other rights and interests as trustee, executor, administrator, registrar 
tion; | of stocks and bonds, guardian of estates, assignee, receiver, and committee of 


estates of lunatics, and in every other fiduciary, capacity, in the same manner and 
to the same extent as such rights, franchises, and interests were held or enjoyed 
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by any one of the merging banks or banking associations at the time of the 
merger, subject to the conditions hereinafter provided. 

“(f) Where any merging bank or banking association, at the time of the 
merger, was acting under appointment of any court as trustee, executor, 
administrator, registrar of stocks and bonds, guardian of estates, assignee, re 
ceiver, or committee of estates of lunatics, or in any other fiduciary capacity, 
the receiving e2ssociation shail be subject to removal by a court of competent 
jurisdiction in the same manner and to the same extent as was such merging 
bank or banking association prior to the merger. Nothing contained in this 
section shall be considered to impair in any m: inner the right of any court to 
remove the receiving association and to appoint in lieu thereof a substitute 
trustee, executor, or other fiduciary, except that such right shall not be 
exercised in such a manner as to discriminate against national banking associa- 
tions, nor shall any receiving association be removed solely because of the fact 
that it is a national banking association. 

“(g) Stock of the receiving association may be issued as provided by the terms 
of the merger agreement, free from any preemptive rights of the shareholders 
of the respective merging banks. 

“Sec. 3. As used in this Act, the term— 

“(1) ‘State bank’ means any bank, banking association, trust company, 
savings bank (other than a mutual savings bank), or other banking in 


stitution which is engaged in the business of receiving deposits and which} 


is incorporated under the laws of any State, or which is operating under 
the Code ot Law for the District of Columbia (except a national banking 
association located in the District of Columbia) ; 

% { 2) ‘State’ means the several States and Territories, the C ommonwealth | 
of Puerto Rico, the Virgin Islands, and the District of Columbia; 

“(3) ‘Comptroller’ means the Comptroller of the Currency ; and 


“(4) ‘Receiving association’ means the national banking association into| 
which one or more national banking associations or one or more State! 


banks, located within the same State, merge.” 
Sec. 21. (a) Section 5199 of the Revised Statutes (12 U.S.C. 60) is amended 
to read as follows: 


“Sec. 5199. (a) The directors of any national banking association may, quar-| 


terly, semiannually or annually, declare a dividend of so much of the net 
profits of the association as they shall judge expedient, except that until the 
surplus fund of such association shall equal its common capital, no dividends 


shall be declared unless there has been carried to the surplus fund not less than | 


one-tenth part of the association’s net profits of the preceding half year in the 


case of quarterly or semiannual dividends, or not less than one-tenth part of| 


its net profits of the preceding two consecutive half-year periods in the case of 
annual dividends: Provided, That for the purposes of this section, any amounts 
paid into a fund for the retirement of any preferred stock of any such association 
out of its net profits for such period or periods shall be deemed to be additions 
to its surplus fund if, upon the retirement of such preferred stock, the amounts 
so paid into such retirement fund may then properly be carried to surplus. In 
any such case the association shall be obligated to transfer to surplus the 
amounts so paid into such retirement fund on account of the preferred stock 
as such stock is retired. 

“(b) The approval of the Comptroller of the Currency shall be required if 
the total of all dividends declared by such association in any calendar year shall 
exceed the total of its net profits of that year combined with its retained net 
profits of the preceding two years, less any required transfers to surplus or a 
fund for the retirement of any preferred stock. 

“(c) For the purpose of this section the term ‘net profits’ shall mean the 
remainder of all earnings from current operations plus actual recoveries on 
loans and investments and other assets, after deducting from the total thereof 
all current operating expenses, actual losses, accrued dividends on preferred 
stock, if any, and all Federal and State taxes.” 

(b) The first sentence of the sixth paragraph of section 9 of the Federal 
Reserve Act (12 U.S.C. 324) is amended to read as follows: “All banks admitted 
to membership under authority of this section shall be required to comply with 
the reserve and capital requirements of this Act, to conform to those provisions 
of law imposed on national banks which prohibit such banks from lending on 
or, purchasing their own stock and which relate to the withdrawal or impairment 
of their capital stock, and to conform to the provisions of sections 5199(b) and 
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5204 of the Revised Statutes with respect to the payment of dividends; except 
that any reference in any such provision to the Comptroller of the Currency 
shall be deemed for the purposes of this sentence to be a reference to the Board 
of Governors of the Federal Reserve System.” 

Sec. 22. (a) Section 5212 of the Revised Statutes (12 U.S.C. 163) is repealed. 

(b) Section 5211 of the Revised Statutes (12 U.S.C. 161) is amended by in- 
serting after the second sentence the following new sentence: “Every national 
bank shall make to the Comptroller reports of the payment of dividends, in- 
cluding advance reports of dividends proposed to be declared or paid in such 
eases and under such conditions as the Comptroller deems necessary to carry 
out the purposes of the laws relating to national banks, in such form and at 
such times as he may require.” 

Sec. 23. Section 21(a)(2)(A) of the Act of June 16, 1933 (ch. 89, 48 Stat. 
189: 12 U.S.C. 878), is amended by inserting after “District,” the following: 
“and subjected, by the laws of the United States, or of the State, Territory, or 
District wherein located, to examination and regulation,”. 

Sec. 24. Sections 201, 202, 203, 204, 205, 206, 207, 208, 209(a), 209(c), 209(d), 
209(f), 209(g¢), 209(i), 210, 211, 212, 213, 214, 215, and 217, and the last two 
sentences of section 209(b), of the Act of March 4, 1923 (ch. 252, 42 Stat. 1467; 
2 U.S.C. 1151-1322), are repealed. 

Sec. 25. Section 5134 of the Revised Statutes (12 U.S.C. 22) is amended by 
striking out “which name shall be” and inserting in lieu thereof “which name 
shall include the word ‘national’ and be”. 

»assed the House of Representatives July 30, 1959. 

Attest: 

RALPH R. RoseErts, Clerk. 


MEMORANDUM ON H.R. 8159, TECHNICAL AMENDMENTS IN NATIONAL BANK LAWS 


H.R. 8159 contains 25 sections making a great many technical or very minor 
amendments to the national bank laws. Most of these amendments were ulso 
included in the same or substantially the same language in the Financial Insti- 
tutions Act of 1957. 

The following amendments are those which involve more than repeal of obso- 
lete provisions : 

1. Section 3: This would require approval of the Comptroller of the Cur- 
rency before a national bank could change the location of its main office within 
the city, town or village where it is located. ‘This is now required if the bank 
wishes to move its main office outside the city, and approval is now required 
for change of location of a branch. This was included in the Financial Institu- 
tions Act, title I, section 40(a), page 30. 

2. Section 9: This would provide for stockholders’ meetings where the regular 
day is a Sunday or holiday. This was included in the Financial Institutions 
Act, title I, section 26(b), page 12. 

3. Section 10: This would substitute FDIC for RFC in one of the exceptions 
to the section limiting the borrowing authority of national banks. RFC was 
eliminated from this exception in the Financial Institutions Act title I, section 
37, page 28. 

4. Section 11: This would give national banks 10 days instead of 5 days to 
submit reports of condition in response to a call from the Comptroller. This 
amendment was included in the Financial Institutions Act, title I, section 52(c), 
page 37. 

5. Section 13: This would establish procedures for amending national bank 
charters. Amendments could be made by majority vote of stockholders at a 
meeting called on 10 days’ notice. This amendment was included in the Finan- 
cial Institutions Act, title I, section 47, page 33. 

6. Section 15: This would amend the provisions relating to the liquidation of 
national banks. Where liquidation is to be effected by sale of assets to and 
assumption of liabilities by another bank, the agreement must be approved by 
two-thirds vote of the shareholders unless an emergency exists and the Comp- 
troller waives the requirement. A similar provision was contained in the Finan- 
cial Institutions Act, title I, section 58 (a), page 50. 

7. Section 18: This would transfer from the Comptroller to FDIC certain 
functions relating to the receivership of a bank where FDIC has been appointed 
receiver. Substantially the same changes were made in the Financiai lnstitu- 
tions Act, title I, section 61, page 52. 
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8. Section 20: This would clarify the existing statutes on consolidations and 
mergers of netional banks and of State banks with national banks. It would 
eliminate a number of procedural inconsistencies. Generally, similar changes 
were made in the Financial Institutions Act, title I, sections 53-57, page 37-48, 

9. Section 21: This would limit dividends of a national or State member bank 
in any calendar year to the net profits of that year plus retained net profits of the 
preceding 2 years. The same amendment was included in the Financial Institu- 
tions Act, title I, section 21(b), page 10. 

10. Section 22: This would eliminate the requirement that national banks 
must report to the Comptroller within 10 days after declaring dividends. In- 
stead, it would authorize the Comptroller to require reports of the payment of 
dividends, including advance reports of proposed dividends. The amendment is 
similar to one contained in the Financial Institutions Act, title I, section 52(a), 
page 36. 

11. Section 23: This would prohibit any firm from receiving deposits unless 
it is subject to examination and regulation by State or Federal authority. Un- 
der present law a corporation which is authorized to receive deposits may do so, 
even though not subjected to examination and regulation by either State or 
Federal authority. This amendment was included in the Financial Institutions 
Act, title I, section 44, page 31. 


(H.R. 8160, 86th Cong., 1st sess.] 


AN ACT To amend the lending and borrowing limitations applicable to national banks, to 
authorize the appointment of an additional Deputy Comptroller of the Currency, and for 
other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) section 327 of the Revised Statutes 
(12 U.S.C. 4) is amended to read as follows: 


“Sec. 327. The Secretary of the Treasury shall appoint no more than four 


Deputy Comptrollers of the Currency, one of whom shall be designated First | 


Deputy Comptroller of the Currency, and shall fix their salaries. Each Deputy 
Comptroller shall take the oath of office and give the United States a surety 
bond in the penalty of $100,000, to be approved by the Secretary of the Treasury, 
conditioned for the faithful discharge of the duties of his office, and shall perform 


such duties as the Comptroller shall direct. During a vacancy in the office or | 
during the absence or disability of the Comptroller, each Deputy Comptroller 


shall possess the power and perform the duties attached by law to the office of 
the Comptroller under such order of succession following the First Deputy 
Comptroller as the Comptroller shall direct.” 

(b) The first paragraph under the heading “Treasury Department” and sub- 
heading “Office of the Comptroller of the Currency” in the first section of the 
Act of March 4, 1909 (35 Stat. 867; 12 U.S.C. 5), is repealed. 

(ec) Section 209(b) of the Act of March 4, 1923 (42 Stat. 1467; 12 U.S.C. 4, 6), 
is amended— 

(1) by striking out the first two sentences; and 

(2) by striking out “the two Deputy Comptrollers now provided for by 
law” in the fifth sentence and inserting in lieu thereof “the Deputy Comp- 
trollers”, and by striking out the semicolon and all that follows in such fifth 
sentence and inserting in lieu thereof a period. 

(d) Section 326 of the Revised Statutes (12 U.S.C. 3) is amended by striking 
out “one hundred thousand dollars” and inserting in lieu thereof “$250,000”. 

Sec. 2. Section 5202 of the Revised Statutes (12 U.S.C. 82) is amended by 
inserting after “or otherwise,” the following: “plus 50 percent of the amount 
of its unimpaired surplus fund,”. 

Sec. 3. (a) Paragraph (6) of section 5200 of the Revised Statutes (12 U.S.C. 
84) is amended by striking out “secured upon’ and inserting in lieu thereof 
“secured by”, and by adding at the end of the paragraph the following new 
sentence: “Obligations of any person, copartnership, association, or corporation 
in the form of notes or drafts secured by shipping documents, warehouse receipts, 
or other such documents transferring or securing title covering refrigerated or 
frozen readily marketable staples when such property is fully covered by in- 
surance, shall be subject under this section to a limitation of 15 per centum of 
such capital and surplus in addition to such 10 per centum of such capital and 
surplus when the market value of such staples securing such obligation is not 
at any time less than 115 per centum of the face amount of such additional obli- 
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gation, but this exception shall not apply to obligations of any one person, 
copartnership, association, or corporation arising from the same transactions 
and/or secured by the identical staples for more than six months.” 
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(b) Paragraph (7) of such section 5200 is amended by adding at the end 
thereof the following new sentence: “Obligations arising out of the discount 
by dealers in dairy cattle of paper given in payment for dairy cattle, which bea 
a full recourse endorsement or unconditional guarantee of the seller and are 
secured by the cattle being sold, shall be subject under this section to a limita- 
tion of 15 per centum of such capital and surplus in addition to such 10 per 
centum of such capital and surplus.” 

(c) Paragraph (8) of such section 5200 is amended by striking out “in the 
form of notes”. 

(d) Such section 5200 is further amended by adding at the end thereof the 
following new paragraph: 

“(13) Obligations as endorser or guarantor of negotiable or nonnegotiable 
installment consumer paper which carries a full recourse endorsement or uncon- 
ditional guarantee by the person, copartnership, association, or corporation 
transferring the same, shall be subject under this section to a limitation of 
15 per centum of such capital and surplus in addition to such 10 per centum of 
such capital and surplus: Provided, however, That if the bank’s files or the 
knowledge of its officers of the financial condition of each maker of such obli- 
gations is reasonably adequate, and upon certification by an officer of the bank 
designated for that purpose by the board of directors of the bank, that the 
responsibility of each maker of such obligations has been evaluated and the 
bank is relying primarily upon each such maker for the payment of such obli- 
gations, the limitations of this section as to the obligations of each such maker 
shall be the sole applicable loan limitation: Provided further, That such certifi- 
cation shall be in writing and shall be retained as part of the records of such 
bank.” 

Sec. 4. (a) The second sentence of section 24 of the Federal Reserve Act 
(12 U.S.C. 371) is amended to read as follows: “A loan secured by real estate 
within the meaning of this section shall be in the form of an obligation or 
obligations secured by a mortgage, trust deed, or other instrument upon real 
estate, which shall constitute a first lien on real estate in fee simple or, under 
such rules and regulations as may be prescribed by the Comptroller of the 
Currency, on a lease hold under a lease which does not expire for at least 10 
years beyond the maturity date of the loan, and any national banking associa- 
tion may purchase any obligation so secured when the entire amount of such 
obligation is sold to the association.” 

(b)(1) The third sentence of section 24 of such Act is amended by inserting 
after “‘and (3)” the following: “any such loan may be made in an amount not 
to exceed 75 per centum of the appraised value of the real estate offered as 
security and for a term not longer than 20 years if the loan is secured by an 
amortized mortgage, deed of trust, or other such instrument under the terms 
of which the installment payments are sufficient to amortize the entire principal 
of the loan within the period ending on the date of its maturity, and (4)”. 

(2) The third sentence of such section 24 is further amended by inserting 
before the period at the end of the third sentence a comma and the following: 
“and shall not apply to real estate loans which are fully guaranteed or insured 
by a State, or by a State authority for the payment of the obligations of which 
the faith and credit of the State is pledged, if under the terms of guaranty or 
insurance agreement the association will be assured of repayment in accordance 
with the terms of the loan”. 

(c) The third paragraph of section 24 of such Act is amended to read as 
follows: 

“Loans made to finance the construction of industrial or commercial build- 
ings and having maturities of not to exceed eighteen months where there is a 
valid and binding agreement entered into by a financially responsible lender 
to advance the full amount of the bank’s loan upon the completion of the 
buildings and loans made to finance the construction of residential or farm 
buildings and having maturities of not to exceed nine months, shall not be con- 
sidered as loans secured by real estate within the meaning of this section but 
Shall be classed as ordinary commercial loans whether or not secured by a 
mortgage or similar lien on the real estate upon which the building or buildings 
are being constructed: Provided, That no national banking association shall 
invest in, or be liable on, any such loans in an aggregate amount in excess of 
100 per centum of its actually paid-in and unimpaired capital plus 100 per centum 
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of its unimpaired surplus fund. Notes representing loans made under this 
section to finance the construction of residential or farm buildings and having 
maturities of not to exceed nine months shall be eligible for discount as com- 
mercial paper within the terms of the second paragraph of section 13 of this 
Act if accompanied by a valid and binding agreement to advance the full amount 
of the loan upon the completion of the building entered into by an individual, 
partnership, association, or corporation acceptable to the discounting bank.” 

(d) Section 24 of such Act is further amended by adding at the end thereof 
the following new paragraph: 

“Loans made to manufacturing and industrial businesses where the associa- 
tion looks for repayment out of the operations of the borrower's business, relying 
primarily on the borrower's general credit standing and forecast of operations, 
with or without other security, but wishes to take a mortgage on the borrower's 
real estate as a precaution against contingencies, shall not be considered as 
real estate loans within the meaning of this section but shall be classed as 
ordinary commercial loans.” 

Passed the House of Representatives July 30, 1959. 

Attest: 

RAvpH R. Roserts, Clerk. 


MEMORANDUM ON H.R. 8160, LENDING AND BorROWING LIMITS ON NATIONAL BANKS 
Section 1 
H.R. 8160 would create one additional Deputy Comptroller. It would increase 


the Comptroller's bond from $100,000 to $250,000, and the Deputy Comptrollers’ 
bonds from $50,000 to $100,000. 
Section 2 

Section 2 would increase the amounts which national banks may borrow. Under 
existing law (Rev. Stat. 5200; 12 U.S.C. 82), they may borrow 100 percent of 
their unimpaired capital stock. H.R. 8160 would increase this to 100 percent of 
capital stock plus 50 percent of unimpaired surplus. The Federal Reserve 
objected to the original proposal made in H.R. 6092 (an increase to 100 percent 
of capital plus 100 percent of surplus). The Financial Institutions Act increased 
this to 100 per cent of capital plus 100 percent of surplus. 


Section 3 


Section 5200 of the Revised Statutes (12 U.S.C. 84) limits the loans by a 
national bank to one borrower to 10 percent of the bank’s unimpaired capital 
stock and surplus. It contains 12 exceptions. Section 3 of H.R. 8160 amends 
three of these exceptions and would add a 13th. 

1. Frozen or refrigerated foods—Exception 6 limits loans to one borrower 
secured by readily marketable nonperishable staples to 25 percent of a bank's 
capital and surplus, where the market value of the staples securing the obligation 
is 15 percent higher than the excess over 10 percent. The loan may exceed the 
25 percent limitation by increasing amounts as the value of the security exceeds 
the amount of the loan. H.R. 8160 would include refrigerated or frozen staples 
within this exception. This amendment was included in the Financial Institu- 
tions Act, title I, section 34(b) (6) (B), page 22. 

2. Dairy cattle —Exception 7 limits loans to one borrower secured by livestock 
to 25 percent of a bank’s capital and surplus. H.R. 8160 would include dairy 
cattle along with livestock under this 25-percent limitation. Substantially the 
same amendment was made in the Financial Institutions Act, title I, section 
34(b) (7) (B), page 23. 

3. Loans secured by U.S. obligations.—Exception 8 limits loans to one borrower, 
represented by obligations “in the form of notes” secured by U.S. Government 
obligations, to 25 percent of a bank’s capital and surplus. The Comptroller has 
ruled that purchase and resale agreements involving Government bonds are 
loans, and therefore subject to section 5200. But since these agreements are not 
“in the form of notes,” they are subject to the 10 percent general limitation, not 
to the 25-percent limitation under exception 8. H.R. 8160 would eliminate the 
words “in the form of notes,” so that the 25-percent limitation would apply 
to these purchase and resale agreements and other obligations secured by U.S. 
Government obligations. 

H.R. 8160 would make this change for national banks, but it would not make 
a corresponding change for State member banks. When the Financial Institu- 
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tions Act was under consideration, this point was called to the committees’ 
attention by Mr. Willard of Davis Polk. A comparable change for State me »mber 
panks was made in that bill—title I, section 34(b) (8); title II, section 39(1). 
Mr. Willard has again suggested that a comparable change should be made in 
section 11 of the Federal Reserve Act. 

4. H.R. 8160 would add a new exception, No. 18. This would except from 
the basic 10-percent limitation “obligations as endorser or guarantor of nego- 
tiable or nonnegotiable installment consumer paper which carries a full recourse 
endorsement or unconditional guarantee by the person * * * transferring the 
same, * * *”, Instead a limit of 25 percent of capital and surplus would be 
imposed. A proviso to exception 13 would permit a bank to exclude from the 
paper subject to this 25-percent limit, obligations of makers where “the 
responsibility of each maker of such obligations has been evaluated and the bank 
is relying primarily upon each such maker for the payment of such obligations 
*+*#*” In such cases the 10-percent limit applicable generally would apply 
to that makers’ obligations. This proviso could only be used, however, where 
an officer of the bank has certified in writing that the paper satisfies the above 
requirements, and only “if the bank’s files or the knowledge of its officers of the 
financial condition of each maker of such obligations is reasonably adequate 
¢ * *” 

Under the present exception 2, the usual 10 percent limitation on loans to one 
borower does not apply to obligations arising out of the discount of commercial 
paper owned by the person negotiating it. Nonnegotiable installment paper, 
however, under the present law is subject to the usual 10 percent limitation. The 
House report makes it clear that the amendment is intended to reduce the present 
unlimited authority to discount negotiable consumer installment paper for one 
dealer, down to the new 25-percent figure. On the other hand, it would increase 
the limit from 10 to 25 percent for nonnegotiable consumer installment paper. 
The Federal Reserve Board questioned this provision in the House hearings. 
Substantially the same provision was included in the Financial Institutions Act, 
title I, section 34(b) (12), page 24. 

Section 4 

Section 4 of H.R. 8160 makes a number of changes in the provisions relating 
to real estate loans contained in section 24 of the Federal Reserve Act (12 U.S.C. 
371). 

1. Leaseholds.—Under H.R. 8160, a leasehold running for 10 years beyond the 
maturity of a loan might be used as security for a real estate loan. The present 
law limits leaseholds used as security for real estate loans to leases running for 
50 years beyond the maturity of the loan, or 99-year leases. A comparable amend- 
ment was made in the Financial Institutions Act, title I, section 36(a). 

. Real estate loans might be made up to 75 percent of the appraised value of 
he real estate, and up to 20 years, if completely amortized by the date of 
maturity. 

3. Real estate loans guaranteed by a State, or by a State agency backed up by 
the State’s faith and credit, would be permitted without regard to the relation 
between the amount of the loan and the appraised value of the property. This 
provision is in substance the same as S. 1173, which was reported from this com- 
mittee on July 13, 1959, and passed by the Senate on July 15, 1959. 

4. National banks would be authorized to finance the construction of indus- 
trial or commercial buildings for as much as 18 months (instead of 9 months 
under the present law), where there is a takeout commitment, without being 
considered real estate loans. The aggregate limit on such construction loans 
would be increased from 50 percent of capital to 100 perce ent of capital plus 100 
percent of surplus. The same amendments were made in the Financial Institu- 
tions Act, title I, section 36(c), page 26. 

5. Business loans.—H.R. 8160 would permit national banks to make loans to 
manufacturing or industrial concerns secured by liens on real estate without 
such loans being regarded as real estate loans, where the banks rely primarily 
on the general credit standing and forecast of operations of the concern, rather 
than on the real estate. The Federal Reserve Board questioned this provision 


in the House. 
mn x y e 
The Cuarrman. We have received from the Treasury Department, 
the Board of Governors of the Federal Reserve System, and the Fed- 
eral Deposit Insurance Corporation letters recommending favorable 
44703—59—3 
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consideration of the two bills which I should also like to place in 
the record at this point. 
(The documents referred to follow :) 


TREASURY DEPARTMENT, 
August 13, 1959. 
Hon. A. WILLIS ROBERTSON, 
Chairman, Committee on Banking and Currency, 
U.S. Senate, Washington, D.C. 


My Dear Mr. CHAIRMAN: Reference is made to your letter of August 5, 1959, 
requesting a report on H.R. 8159, and also your letter of August 5, 1959, request- 
ing a report on H.R. 8160. 

H.R. 8159 is designed primarily to repeal various obsolete provisions of the 
national banking laws, to clarify and eliminate existing ambiguities, and to add 
new authority relating to (1) change of location of national banks, (2) liabili- 
ties of national banks to the Federal Deposit Insurance Corporation, (3) length 
of time within which national banks must furnish condition reports, (4) 
declaration of dividends of national banks, (5) receipt of deposits by corpora- 
tions not examined and regulated, and (6) the use of the word “national” in 
the title of national banks. 

H.R. 8160 liberalizes to some extent the lending and borrowing limitations 
imposed by law on national banks, and authorizes the appointment of an addi- 
tional Deputy Comptroller of the Currency. 

Practically all of the provisions contained in these two bills were contained 
in S. 1451 of the 85th Congress, the Financial Institutions Act, which was passed 
by the Senate but was not acted upon by the House of Representatives. This 
Department regards all of the provisions of these two bills as being very de 


sirable and the Department recommends that they be enacted into law without 
change. 


The Department has been advised by the Bureau of the Budget that there is | 


no objection to the submission of this report to your committee. 
Very truly yours, 
LAURENCE B. ROBBINS, 
Acting Secretary of the Treasury. 


BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM, 


Washington, August 13, 1959. 
Hon. A. WILLIS ROBERTSON, 


Chairman, Committee on Banking and Currency, 
U.S. Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: This is in response to your two letters, each dated August 
5, 1959, requesting a report on two bills, H.R. 8159 and H.R. 8160, which, respec- 
tively, propose to amend the national banking laws to clarify or eliminate am- 
biguities, to repeal certain laws which have become obsolete, and for other pur- 
poses, and to amend the lending and borrowing limitations applicable to national 
banks, to authorize the appointment of an additional Deputy Comptroller of the 
Currency, and for other purposes. 

At the time H.R. 6092 and H.R. 6093 were being considered by a subcommittee 
of the House Banking and Currency Committee, the Board submitted a state 
ment making suggestions regarding certain provisions. These suggestions were 
adopted, in part, by the committee and the House. The Board recommends 
favorable consideration of the pending legislation. 

We understand that, following referral of these two bills to your committee, 
you received from a member bank a suggestion that there be included in H.R. 
8160 an amendment to section 11(m) of the Federal Reserve Act corresponding 
to the amendment proposed in section 3(c) of the bill, which would amend 
paragraph (8) of section 5200 of the Revised Statutes by deleting the words 
“in the form of notes.” It will be recalled that S. 1451, 85th Congress (the 
Financial Institutions Act of 1957), would have eliminated “in the form of notes” 
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from both provisions (see title I, sec. 34(b)(8) and title II, sec. 39(1); also 
S. Rept. 121, 85th Cong., p. 44). 
Sincerely yours, 
Wma. McC. Martin, Jr. 


FEDERAL DEposIr INSURANCE CORP., 
Washington, August 14, 1959. 
Hon. A. WILLIS ROBERTSON, 
Chairman, Committee on Banking and Currency, 
U.S. Senate, Washington, D.C. 

Dear SENATOR ROBERTSON: In your letters of August 5, 1959, you request our 
views on H.R. 8159, an act to amend the national banking laws to clarify or 
eliminate ambiguities, to repeal certain laws which have become obsolete, and 
for other purposes; and H.R. 8160, an act to amend the lending and borrowing 
limitations applicable to national banks, to authorize the appointment of an 
additional Deputy Comptroller of the Currency, and for other purposes. 

We are of the opinion that these amendments would be beneficial to the na- 
tional bank system and we, therefore, recommend the enactment of H.R. 8159 
and H.R. $160. 

We have been advised by the Bureau of the Budget that it has no objections 
to the submission of this report. 

Sincerely yours, 
JESSE P. WoLcoTtT, Chairman. 


The Cuairman. In addition, I have received a letter from Mr. 
Charles H. Willard, of New York, calling the attention of the com- 
mittee, as he did in 1957, to the need for an additional amendment to 
section 11(m) of the Federal Reserve Act so as to make for State mem- 
ber banks an amendment comparable to that made in paragraph (8) 
of section 5200 of the Revised Statutes. This will also be placed in 
the record at this point. 

(The document referred to follows :) 


Davis, PoLK, WARDWELL, SUNDERLAND & KIENDL, 
New York, N.Y., August 5, 1959. 
Re H.R. 8160, as passed by the House on July 380, 1959. 
Hon. A. WILLIs ROBERTSON, 
Chairman, Senate Committee on Banking and Currency, Senate Office Building, 
Washington, D.C. 

DEAR SENATOR ROBERTSON: I had the pleasure of a cordial correspondence with 
you in the early part of 1957 about the Financial Institutions Act, and I now 
have to revive with you one of the points that I made in that correspondence, 
particularly in my letter to you of January 28, 1957. 

Section 3(c) of H.R. 8160, as passed by the House on July 30, 1959, and now 
before your committee, would quite correctly strike out from section 5200(S8) 
of the Revised Statutes (12 U.S.C. § 84) the unnecessary words “in the form of 
notes.” 

The same change should be made in the second line of the proviso in section 
11(m) of the Federal Reserve Act (12 U.S.C. § 248(m)). Since the proviso in 
section 11(m) is in the nature of a cross reference to section 5200(8) of the 
Revised Statutes, the language should be the same in both. Otherwise the relief 
will be granted only to national banks and not to State member banks. 

I am quite certain that the Board of Governors of the Federal Reserve System 
would agree to the elimination of these words from section 11(m) of the Federal 
Reserve Act. 

Sincerely yours, 
CHARLES H. WILLARD. 


The Cuarrman. Our first witness this morning is Mr. Ray M. 
Gidney, the Comptroller of the Currency. 
Weare glad to hear from Mr. Gidney. 
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STATEMENT OF RAY M. GIDNEY, COMPTROLLER OF THE CUR- 
RENCY; L. A. JENNINGS, DEPUTY COMPTROLLER; AND ROY T. 
ENGLERT, CHIEF COUNSEL 


Mr. Gipney. Mr. Chairman, I have with me L. A. Jennings, the 
first Deputy Comptroller, and Mr. Roy T. Englert, our chief counsel. 

It is a pleasure to come and testify before you on these two bills, 
both of which contain very desirable amendments to the national 
banking laws. We are particularly pleased we can come and enjoy 
this new hearing room. 

We strongly favor enactment of both bills. With a few exceptions 
and minor changes the provisions of these two bills were included in 
the Financial Institutions Act, S. 1451, which was passed by the 
Senate in the 85th Congress, but not by the House of Representatives. 
With the permission of the committee, I should like to discuss first 
H.R. 8160. 

I have a statement here of 10 pages. I assume you would like to 
have me read it. Otherwise, we could file it. 

The Cuarrman. Without objection, the statement may be filed. It 
will appear at the end of your presentation. 

Mr. Gipney. That is very good. 

The CHamman. You may summarize it for our benefit. 

Mr. Gipney. Well, H.R. 8160 has several provisions for change, 
which we consider of considerable importance, but concerning which 
there is little possibility of question as to the merits. First there 
would be approval for an additional Deputy Comptroller, which we 
need very much. Then there would be liberalization of some of the 
exceptions or additions to the exceptions to the present lending limita- 
tion of section 5200. 

Senator Carenart. May Task a question ? 

Mr. Gipney. Yes, sir. 

Senator Carenart. I never, in running a business, was interested in 
the good things. I was interested in the bad things on the theory 
that if we took care of the bad things, we didn’t have to worry about 
the good ones. 

What might be some fairly reasonable objections on these two 
bills? 

Mr. Gipney. I don’t think there would be any. 

Senator Capenart. Is there anybody opposed tothem? Is anybody 
in the banking business opposed to them ? 

Mr. Gipney. I think not. 

The Crairman. The Chair would say that we have one witness 
here this morning who deals with Government bonds in New York, 
who wants to challenge the provision in this bill concerning the re- 
purchase agreements on Government bonds. That provision was con- 
sidered in 1957. But this committee and the House proceeded along 
the lines that are now incorporated in the pending bill. 

So far as the Chair knows, there was no testimony on this point on 
the House side. The Chair does not know of any objections on the 
HTfouse side to anything in either one of these bills. Apparently they 
went through by unanimous consent. 

Mr. Gipney. That is right. 
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The Cuatrman. That was one reason, since we had acted on most 
of this before and the House had no objection, and all the agencies 
dealing with the subject had submitted favorable reports, that we 
tried to schedule a hearing for just this one morning, thinking that 
there was no real controversy except over that one point. 

I should like you to mention what you have to say about that in your 
prepared st itement, to amplify your remarks on that question. 

Senator Carenarr. Could Mr. Gidney at this point comment on 
this question, as to whether banks should be permitted to do what 
this gentleman is going to bring to our attention in a few minutes? 

Mr. Gipney. Section 3(c) would eliminate from exception 8 the 
words “in the form of notes.” 

Let me read exception 8: 

Obligations of any person, company, partnership or corporation, in the form of 
notes, secured by not less than a like amount of bonds or notes of the United 
States— 
and so forth— 


shall, except to the extent permitted by rules and regulations prescribed by the 
Comptroller of the Currency, with the approval of the Secretary of the Treasury, 
be subject, under this section, to a limitation of 15 per centum of such capital 
surplus in addition to 10 per centum of such capital surplus. 

We are asking to strike out five words, “in the form of notes.” Ob- 
ligations, obviously, include notes, but notes don’t always include all 
obligations. 

Senator Capenart. Give us an example of how that would work. 

Mr. Gipney. That works about the way things are really working 
now, because the banks in many cases take these under a repurchase 
agreement, which says, for instance, we confirm sale of so many 
Treasury bills, due (blank) date to you at 100 flat, repurchased on 
such-and-such a date at 100 plus interest for so many days at (blank) 
percent. Will credit your account so many dollars of interest. 

So that is an obligation to repurchase, and we believe completely 
safe. 

Section 3(c) would eliminate from exception 8 the words “in the 
form of notes.” Frequently, the obligations referred to in exception 8 
are not in the form of promissory notes, but are repurchase agree- 
ments, or some other form of binding obligation. 

We believe to require the obligations referred to in exception 8 to 
be in the form of notes is unnecessary and may have the effect of with- 
holding the benefit of the exception from transactions of the kind 
which it should actually cover. 

I find that in the committee report of the ogre and Currency 
Committee of the Senate in 1957 (Rept. No. 121, 85th Cong.), page 
14, this is commented on in much the way I have stated it: 

In practice these obligations often take the form of repurchase or similar 
agreements. The legal obligation of the obligor under such agreements is con- 
sidered to be of equal stature with that evidenced by a promissory note. It is 
therefore the intent of the Congress that any obligation secured as required by 
this paragraph may qualify for the exception to the usual limitation. 

In the House report on H.R. 8160, at page 4, the subject is dealt 
With at somewhat greater length. They say: 


The bill would eliminate the requirement that obligations in order to qualify 
under this exception must be in the form of notes. 
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There are in current use many forms of obligations other than notes. Many 
borrowing and lending transactions involving Government obligations today take 
the form of a purchase or sale under repurchase agreement. Existing rulings 
of the Comptroller of the Currency state that such transactions when engaged 
in by national banks must be treated as borrowing and lending transactions 
subject to the limitations of section 5200 of the Revised Statutes. 

There appears to be no good reason why obligations which take the form of 
repurchase agreements or some other form other than that of notes should be 
subject to the basic lending limitations but not come within the scope of the 
exception. It is the nature of the security which should control rather than 
the form of the obligation. Accordingly, the limitation that obligations secured 
as prescribed must be in the form of notes should be eliminated. 


That is the whole case in the amendment. 

The Cnarrman. The Chair has already pointed out that everything 
in these bills is in the Financial Institutions Act of 1957. The C hair 
takes some pride in the fact that those recommendations are still con- 
sidered to be sound and good. 

It may take 10 years to do piecemeal what could have been done 
in the Financial Institutions Act of 1957 if the House had just con- 
curred with us when we sent this recodification over to it. 

The Chair will read, for the benefit. of the record, a section from 
the report on this matter from the Financial Institutions Act. It 
says: 

Paragraph (8) of subsection (b), providing that loans to any one borrower 
on the collateral of U.S. securities may go as high as 25 percent of the bank’s 

capital and surplus, is similar to paragraph (8) of title 12, United States Code, 
section 84, except that it deletes the requirement that such obligations be “in 
the form of notes.” In practice these obligations often take the form of 
repurchase or similar agreements. The legal obligation of the obligor under 
such agreements is considered to be of equal stature with the evidence by a 


promissory note. It is therefore the intent of the Congress that any obligation | 


secured as required by this paragraph may qualify for the exception to the 
usual limitation. 

That is all that is involved here. 

Are there any further questions of this witness ? 

Senator Carenart. Just this. I notice you say that this bill— 
will liberalize the borrowing authority of national banks, and will change the 
lending limitations imposed on national banks by (1) liberalizing to some extent 
the present exceptions to the 10-percent lending limitation on loans to a single 
borrower, and (2) by liberalizing the limitations on loans which national banks 
may make secured by real estate. 

How much does the bill liberalize the 10 percent, Mr. Gidney ? 

Mr. Gipney. I think I should go down that a little carefully. Let 
me say, first, the matter of the amount the national bank may borrow, 
that is now limited to 100 percent of capite al from other than the 
Federal Reserve banks. This would make it 100 percent of capital 
plus 50 percent of surplus. The banks have asked for 100 percent of 
capital and 100 percent of surplus, and the House has taken a halfway 
position of 50 percent of surplus. 

We think that is a good provision, and we favor it, although it was 
not introduced by us. That was the bankers. It was their bill. 

Senator Carenarr. There is nothing inflationary about this? 

Mr. Gipney. No, I think not. I think it has many desirable fea- 
tures, and I do not consider it inflationary 

Senator CAPRELAES Will it put more ‘credit in the credit stream? 

Mr. Giwyry. I don’t think it will have any effect of that kind. I 
_— it is helpful in giving them greater resources to rely upon in 

-ase of difficulties or in case of need. 
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Senator Capenart. The House has already passed both of these 
bills ¢ 

The Cuairman. They passed them with no objections. 

Mr. Gidney, you will recall, when we were discussing this section 
for the Financial Institutions Act in 1957, both you and the Federal 
Reserve Board agreed with the proposal that came to us, primarily 
from Mr. C harles H. Willard, of Davis, Polk, Wardwell, Sunderland 
& Kiendl, of New York, that when we deleted “in the form of notes” 
from paragraph (82) of section 5200 of the Revised Statutes for Na- 
tional Banks, we should also make the same change in section 11(m) 
of the Federal Reserve Act for the State banks that are members of 
the Federal Reserve System. 

T assume that you would have no objection to giving them the same 
treatment now that we gave them in 1957. 

Mr. Gipnry. Certainly not. We agree to that. 

The Cuarrman. Would you agree that while these bills appear to 
be liberalizing bank lending and borrowing, this is more a matter of 
appearance than of actual liber: ilizing ¢ 

Mr. Gipney. It isn’t any great liberalization. In some places it 
might be tightening. These are important. The matter of consumer 
paper, which would treat the nonnegotiable consumer paper in the 

same manner that we do the negotiable, and the reason for that is 
that in a great many States laws have been passed relative to that. 
In 11 States they have passed retail installment sales acts applicable 
to all consumer installment financing. In 17 States they have passed 
acts of that kind applicable to inst: allment fin: incing of motor vehicles 
only. 

In many cases they state the form in which the contract must be 
made. That is not a negotiable form. We find it is safer for the 
banks and provides safeguards for the borrowers. 

The Cuatrman. We have all that in the record. 

Mr. Gipnry. Yes, sir. 

The Cuatrman. What I wondered about was this: It is my under- 
standing that while this gives the banks a little more leeway on what 
they can lend in certain directions, it does not increase the overall 
lending powers of the banks. 

Mr. Gioney. It does not. 

The Cuairman. That is the point. These bills are not inconsistent 
with the policy that, until we know more for sure that inflationary 
pressures have been brought under control, we do not want to make 
a lot of new credit available at this time. In other words, these bills 
are not inconsistent with the so-called tight-money folios of the 
Federal Reserve Board. 

Mr. Gronry. These bills would have no such effect 

The Cuarrman. Wethank you very much. 

(Mr. Gidney’s prepared statement follows :) 


STATEMENT OF RAY M. GIDNEY, COMPTROLLER OF THE CURRENCY 


Mr. Chairman and members of the committee, I welcome this opportunity to 
testify in support of H.R. 8159 and H.R. 8160, both of which contain very de- 
sirable amendments to the national banking laws. We strongly favor enact 
ment of both bills. With a few exceptions and minor changes the provisions 
of these two bills were included in the Financial Institutions Act, 8. 1451, which 
Was passed by the Senate in the 85th Congress but not by the House of Repre- 
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sentatives. With the permission of the committee I should like to discuss first 
If.R. 8160. 

This bill will provide for the appointment of an additional Deputy Comptroller 
of the Currency, will liberalize the borrowing authority of national banks, and 
will change the lending limitations imposed on national banks by (1) liberalizing 
to some extent the present exceptions to the 10 percent lending limitation on 
loans to a single borrower, and (2) by liberalizing the limitations on loans which 
national banks may make secured by real estate. 

The additional Deputy Comptroller which would be authorized by this bill is 
in addition to the three Deputy Comptrollers now serving. The volume of work 
in the Comptroller’s Office has been increasing for many years with the growth 
in national bank assets and is at a very high level. There has been a very im- 
portant increase in the number of applications for authorization to establish 
branches, in capital increase programs, and other trnsactions requiring the ap- 
proval of the Comptroller. In addition, the pressure of present day competition 
in banking has caused banks to seek for new methods of doing business and ways 
of better serving their customers. All of these matters require the careful 
attention of a Deputy Comptroller of the Currency, in addition to the vsual 
duties of reviewing bank conditions as disclosed by examinations. The burden 
placed on the present deputies is heavier than can be continued indefinitely. 
When one is away from the office for any reason, it is very difficult for the 
others to carry the workload. Even when all are present, a substantial amount 
of evening and weekend work is necessary. Two additional Deputy Ccmptrollers 
would have been authorized by the Financial Institutions Act, but we will be 
pleased to have one authorized as provided in this bill. Since the Comptroller's 
staff is paid out of assessments on national banks, no Government appropria- 
tions will be necessitated by the appointment of an additional Deputy Comp- 
troller. 

Section 1 of this bill will also increase the amount of the bonds required to be 
given by the Comptroller and the Deputy Comptrollers. This obviously is a 
matter for Congress to decide and we make no objection. 

Section 2 of H.R. 8160 would increase the authority of national banks to 
borrow from lenders other than the Federal Reserve banks from 100 percent of 
eapital to 100 percent of capital and 50 percent of surplus. We would have no 
objection to this change and believe that it should be made. 

Section 3 of H.R. 8160 would amend section 5200 of the Revised Statutes 
in several respects. There would be added to exception 6 to R.S. 5200 a new 
sentence which would permit national banks to acquire obligations secured by 
documents of title covering refrigerated or frozen readily marketable staples 
when such property is wholly covered by insurance, to a limitation of 25 percent 
of the capital and surplus instead of 10 percent as now provided. Great im- 
provements have been made in methods of processing, freezing and storing foods 
which must be kept under refrigeration pending sale to consumers and it is 
believed that loans secured by frozen foods can safely be made by national banks 
to the extent permitted in the proposed legislation. 

There would be added to exception 7 a provision which would permit national 
banks to acquire obligations discounted with recourse by dealers in dairy cattle, 
to a limitation of 25 percent of the capital and surplus of the bank. Exception 
7 does not now cover dairy cattle. As a rule obligations of dealers in dairy 
cattle are not in such form that they qualify under either exception 2 or excep- 
tion 4. It is believed that such obligations can safely be taken by national banks 
in amounts up to 25 percent of capital and surplus. 

Section 3(c) would eliminate from exception 8 the words “in the form of 
notes.” Frequently, the obligations referred to in exception 8 are not in the 
form of promissory notes but are repurchase agreements or some other form of 
binding obligation. We believe that to require the obligations referred to in 
exception 8 to be in the form of notes is unnecessary and may have the effect of 
withholding the benefit of the exception from transactions of the kind which it 
should actually cover. 

Section 3(d) would add to R.S. 5200 a new exception for installment consumer 
paper. Under existing law such paper, if negotiable in form, comes within excep- 
tion 2 to R.S. 5200 and is subject to no limitation, but if not negotiable in form 
does not come within any of the exceptions and is subject to the basic 10 per- 
cent lending limit. In view of the growth of the business of financing install- 
ment purchases by consumers and the widespread and advantageous use of non- 
negotiable conditional sales contracts in this type of financing, we believe that 
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instuliment consumer paper should be removed from the scope of exception 2, 
and should come under an entirely new exception which will cover all such 
paper whether negotiable or nonnegotiable in form and which will be the only 
exception applicable to such paper. The proposed exception will provide that 
negotiable or nonnegotiable installment consumer paper which carries a full 
recourse endorsement of unconditional guaranty of the person negotiating or 
selling the paper shall be subject to a limitation of 25 percent of capital and 
surplus. It will further provide that, in those cases in which the responsibility 
of the individual makers of such obligations has been evaluated and the bank is 
relying primarily upon the individual makers for payment, the paper shall not 
be included in the line of credit of the dealer for the purposes of the applica- 
bility of R.S. 5200. 

Under this provision negotiable and nonnegotiable paper would be put on the 
same basis. This is desirable because of the increasing use and importance of 
the nonnegotiable conditional sales contract in consumer financing. As a gen- 
eral rule conditional sales contracts now provide as good protection to the 
lender as negotiable notes. More important is the strong and growing trend 
for the States to regulate consumer installment financing through the enact- 
ment of retail installment sales acts which prescribe the form of agreement 
or obligation that shall be used in financing transactions. In almost all cases 
the form prescribed is that of a nonnegotiable conditional sales contract. Ac- 
cording to a recent article in the Columbia Law Review 11 States have such 
legislation applicable to all consumer financing, and 17 other States have similar 
legislation applicable to motor vehicle sales. I should like to insert into the 
record a list of these States. 


States having retail installment sales acts applicable to all consumer installment 


jinancing 
1. Connecticut ». Kansas 9. North Dakota 
2. Idaho 6. Maryland iQ, Ohio 
3. Indiana 7. New Jersey 11. Utah 
4. Dlinois s. New York 


States havng retail installment sales finance acts applicable to installment 
Jinancing of motor vehicles only 


1 ~- 


1. California (. Michigan 13. Oregon 
2. Colorado Ss. Minnesota 14. Pennsylvania 
o. Florida 9. Mississippi 15. South Dakota 
4. Iowa 10. Nebraska 16. Virginia 
o. Kentucky 11. Nevada 17. Wisconsin 

12 


6. Maine North Carolina 

Some of these States, including New York and Pennsylvania, expressly pro- 
hibit the taking of a note or other instrument which could cut off defenses of 
the purchaser, and in others it is prescribed that the contract shall contain all 
the agreements of the parties. Thus in all of these States most consumer 
financing is done through the medium of nonnegotiable paper, and the banks 
cannot make use of exception 2. 

We believe that the 25 percent limitation which would be imposed on both 
negotiable and nonnegetiable paper by this amendment will be adequate to 
permit national banks to serve their customers while at the same time keeping 
this type of financing on a sound basis. We are also of the opinion that the 
provision for evaluation of the responsibility of individual makers can be made 
on a Satisfactory basis and that this particular provision will be most helpful 
to the medium and smaller sized banks . It may be of interest to the committee 
to know that at least two States, New York and Missouri have enacted into 
law an equivalent provision applicable to State banks. 

Section 4 of H.R. 8160 would make several changes in the limitations im- 
posed on real estate loans made by national banks. The first of these would 
be to permit national banks to make loans on leaseholds which have at least 
10 years to run beyond the maturity date of the loan. The present restrictions 
on leasehold loans are unrealistic and fail to meet many situations where good 
loans could be made. The restrictions can be liberalized without danger to the 
oo and with improvement in the flexibility of their operations in this class 
of loans. 


44703—59——_-4 
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Section 4(b) of H.R. 8160 would add a new provision to existing law per- 
mitting national banks to make real estate loans in an amount not to exceed 
75 percent of the appraised value of the real estate being offered as security 
provided that the loan is to be fully amortized by the maturity date. The maxi- 
mum maturity of 20 years provided for by existing law would be retained with 
respect to these loans. We have no objection to this change. A survey which 
we made recently disclosed that 18 States provide no statutory limitation on the 
percentage of appraised value which may be loaned by banks on real estate 
security and that other States provide statutory limitations ranging up to 90 
percent. 

There would be inserted in section 24 of the Federal Reserve Act a new pro: 
vision to the effect that the limitations and restrictions contained in that section 
with respect to appraisal and maturity requirements, shall not apply to loans 
fully guaranteed or insured by a State, or by a State authority for the payment 
of the obligations of which the faith and credit of the State is pledged provided 
that under the terms of the guaranty the bank will be assured of repayment 
in aecordance with the terms of the loan. The purpose of this proposal is to 
permit national banks in the State of Maine to participate in real estate loans 
guaranteed by the Maine Industrial Building Authority. It is possible that 
similar building authorities may be created in other States. In order to qualify 
for this exemption under section 24 the guaranty required will have to be, i 
effect, the equivalent of general obligations of the State, and it seems clear that 
such loans may be made with safety by national banks. SS. 1173, a bill having 
like purpose with respect to this class of loans, has been favorably reported 
by this committee and passed by the Senate. 

Section 4(c) of H.R. 8160 would provide that loans made by national banks 
to finance the construction of commercial or industrial buildings for terms of 
not more than 18 months and where there is a valid and binding agreement 
entered into by a financially responsible lender to advance the full amount of the 
bank's loan upon completion of the buildings, would be regarded as commercial 
loans and not as real estate loans. The provision would increase the aggregate 
limit on construction loans made by an individual bank from 50 percent of capital 
to 100 percent of capital and surplus. This proposed amendment is of very 
considerable importance to the national banking system since the restrictive 
provisions of existing law prevent national banks from making safe and de- 
sirable loans of this type while State chartered institutions in many States are 
able To do SO. 

Section 4(d) of H.R. 8160 would permit national banks to make working 
capital loans to manufacturing or industrial enterprises secured by liens on 
the physical properties of the enterprise, including plant real estate, without 
such loans being regarded as real estate loans. Manufacturing and industrial 
companies regularly borrow money for working capital purposes from national 
banks. Added protection may be obtained by a bank if it can take a mortgage 
on the plant of the borrower without having to comply with the requirements 
for a loan based only on the real estate value. The working capital loans are 
normally based on the premise that the purpose of the loans will be to cover 
normal working capital purposes and will be repaid from the earnings from 
operations in producing and manufacturing goods and the flow of funds from 
the turnover or liquidation of inventories and receivables. These are actually 
commercial loans and represent ordinary business financing. They should not 
be treated as real estate loans subject to section 24 of the Federal Reserve Act. 
This provision will be very helpful to business concerns in making credit avail- 
able and to banks in making for safety of the loans covered. 

This concludes my comments on H.R. 8160. We heartily favor this bill and 
we urge that it be enacted. It will be very helpful to the national banking 
system. 

H.R. 8159 is a bill designed primarily to clarify or eliminate ambiguities in 
existing law, and to repeal laws which have become obsolete. I do not believe 
it is necessary to comment in detail on those sections designed exclusively to 
clarify existing law or to repeal obsolete provisions. I shall confine my re 
marks to those sections of the bill which make substantive changes in existing 
law. The first such section is section 3 which changes existing law to prohibit 
national banks from changing the locations of their main oftices without the 
approval of the Comptroller of the Currency. Under existing law national banks 
must secure the approval of the Comptroller to move from one city to another 
but there is no similar limitation on national banks moving their main offices 
from one location to another within the city in which they are located. 
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Section 4 would change existing law to require that all of the capital stock 
of a newly organized national bank must be paid in cash before it may commence 
business. Under existing law a national bank may be permitted to open for 
business when 50 percent of the capital stock has been paid in. It has long been 
the practice of the Comptroller to require that 100 percent must be paid in before 
a bank may be permitted to commence business. No requests for authority to 
pay in less than 100 percent of subscribed capital have been made in many years. 

Section 9 provides that if the date set in the articles of association of a national 
bank for holding the election of directors falls on a legal holiday, the share- 
holders meeting shall be held on the next following business day. Present law 
is silent on this situation and the practice in such cases has been to hold a 
brief shareholders meeting at which no business is transacted and the meeting 
adjourned until some subsequent date. It is desirable to cover this situation 
by legislation. 

Section 10 would eliminate from the exceptions to the limitations on borrowing 
by national banks the obsolete reference to liabilities incurred under the pro- 
visions of the Reconstruction Finance Corporation Act, and would substitute 
therefor a reference to liabilities incurred under the provisions of the Federal 
Deposit Insurance Act. The purpose of this is to permit the Federal Deposit 
Insurance Corporation to assist banks when necessary without regard to the 
borrowing limitations of the banks. 

Section 11 would change from 5 to 10 days the time within which national 
banks must transmit required reports of condition to the Comptroller of the 
Currency. It is difficult for banks to compile the necessary information and 
furnish it within the 5 days allowed. A 10-day period would be more reasonable 
and equally satisfactory to our office. 

Section 18 provides a general procedure for amending the articles of associa- 
tion of a national bank. There is no such provision in existing law. 

Section 14 would extend the territorial applicability of the national banking 
laws throughout the United States and all of its possessions. Enactment of 
this section will eliminate any doubt as to whether national banks may be char- 
tered in possessions outside of the continental United States. 

Section 15 adds a new requirement that if a voluntary liquidation of a national 
bank involves the sale of its assets to another bank the purchase and sale agree- 
ment must be approved by two-thirds of the shareholders of the bank except 
in emergencies in which the Comptroller may waive the requirement for share- 
holder approval. 

Section 18 transfers from the Comptroller of the Currency to the Federal 
Deposit Insurance Corporation certain specified functions in connection with 
national bank receiverships where the Federal Deposit Insurance Corporation 
has been appointed receiver. Since the Comptroller does not supervise or direct 
the actions of the Federal Deposit Insurance Corporation as receiver of an 
insured national bank, the supervising duties of the Comptroller should be trans- 
ferred to the Federal Deposit Insurance Corporation. 

Section 19 provides that during the absence or disability of the Comptroller, 
the Acting Comptroller of the Currency shall be a member of the Board of Direc- 
tors of the Federal Deposit Insurance Corporation in his place. While the 
statute now provides that the Acting Comptroller of the Currency shall serve 
as a member of the Board in the event of a vacancy in the Office of the Comp- 
troller and during the absence of the Comptroller from Washington, it says 
nothing about the Acting Comptroller of the Currency serving in that capacity 
in the event of the disability of the Comptroller. While it may be assumed that 
the Acting Comptroller of the Currency should serve as a director of the Federal 
Deposit Insurance Corporation during the disability of the Comptroller, the 
authority should be made statutory. 

Section 20 rewrites the existing statutes on consolidations and mergers of 
State and national banks in order to make uniform the provisions of the various 
statutes. There would be eliminated the existing differences in some legal re- 
quirements such as the requizement for publication, the requirements of notice 
of shareholders meetings, the waiver of such notice, the procedure to be followed 
in determining dissenters’ rights, the payment for the expense of appraisal or 
reappraisal made by the Comptroller, etc. It would also clarify existing ambigui- 
ties as to how long a dissenter may delay before proceeding with an appraisal, 
the time within which a dissenter’s stock must be surrendered, the length of 
time which must elapse before the Comptroller can be asked to make a reap- 
praisal, the disposition of the stock of dissenters, ete. 








24 NATIONAL BANK AMENDMENTS, 1959 


Section 21 would permit the directors of national banks to declare dividends 
on a quarterly basis as well as semiannually or annually. It would also require 
the approval of the Comptroller before the directors of any national bank may 
declare and pay to shareholders dividends in excess of retained net profits over 
a 3-year period. This section will tend to prevent disbursement of excessive 
dividends to shareholders which would result in the dissipation of needed capital 
funds. 

Section 22 eliminates the requirement that reports of declarations of dividends 
must be furnished to the Comptroller, and adds a requirement that there shall 
be made to the Comptroller reports of payments of dividends including advance 
reports of dividends proposed to be declared or paid, in such cases and under 
such conditions as the Comptroller deems necessary. To require reports of 
declaration of dividends no longer serves any useful purpose. The specific 
requirement of a report of payments of dividends confornis to the existing prac- 
tice of the Comptroller of requiring reports of earnings and dividends at periodic 
intervals. 

Section 23 would prevent any person from receiving deposits unless subjected 
to examination and regulation by banking laws of the Unite d States or of the 
State where located. 

Section 24 repeals obsolete provisions of law relating to agricultural credit 
corporations. The last such corporation was liquidated in 1938 and such corpo- 
rations may not now be formed. 

Section 25 would provide expressly that the name of every national bank 
shall include the word “national.” Existing criminal statutes prohibit the 
use of the word “national” as part of the business name of anyone engaged in 
specified businesses, including banking, except “as permitted by the laws of 
the United States.” This statute formerly provided also for the use of the 
word “national” by corporations organized under the laws of the United States, 
but this provision was dropped in the codification of the criminal statutes in 
1948. It has always been the policy of the Comptroller’s office to insist that 
the name of every national bank contain the word “national,” but there is now no 
statute which expressly so provides. Enactment of this section will remove the 
possibility of questions arising with respect to this matter. 

This completes our comments on the provisions of H.R. 8159. We believe that 
the provisions of H.R. 8159 are in the aggregate highly important. The national 
banking laws have not been revised for many years to bring them up to date 
from a technical standpoint. This bill in important measure accomplishes this 
purpose and we believe that it should be enacted. It will be very helpful to the 
national banking system. 


The CuatrmMan. Now we will hear from the American Bankers 
Associ: ition. 


I recognize Mr. M. Monroe Kimbrel, who will speak today on behalf 
of the American Bankers Association. 


STATEMENT OF M. MONROE KIMBREL, CHAIRMAN, COMMITTEE ON 
FEDERAL LEGISLATION; CHARLES R. McNEILL, SECRETARY, 
NATIONAL BANK DIVISION; AND J. 0. BROTT, GENERAL COUNSEL, 
AMERICAN BANKERS ASSOCIATION 


Mr. Kimeret. Thank you, Mr. Chairman. 

I have asked to sit with me, with your permission, the general coun- 
sel of the American Bankers Association, Mr. J. O. Brott, and the 
secretary of the National Bank Division, Mr. Charles R. McNeill. 

For the sake of the record my name is M. Monroe Kimbrel, and I 
am the executive vice president of the First National Bank of 
Thomson, Ga. 

The Cuarrman. You may have your statement inserted in full in 
the record, and then summarize it. It will appear at the close of your 
oral statement. 

Mr. Kimpret. I will be delighted to do that. 
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The CuarrMan. Without objection, that will be done. 

Mr. Kimpret. Essentially, our views are that we heartily endorse 
the two measures without any amendment whatsoever. We urge your 
committee to approve these as passed by the House and report them 
without amendment. 

The Cuairman. Do you agree with the last statement of the Comp- 
troller that there is no built-in inflation in this bill ? 

Mr. Kimpret. Mr. Chairman, we see none whatsoever. 

The Cuatrman. Do you also agree with the suggestion of the chair- 
man that we should make this bill conform to his Financial Institu- 
tions Act of 1957 by giving the same treatment to State banks that are 
members of the Federal Reserve System as we do to national banks 
that are members of that System in this matter of obligations in the 
form of notes secured by U.S. obligations? 

Mr. Kimeret. Mr. Chairman, we would leave that to the discretion 
of the committee. But we are just wondering if possibly you could 
not accomplish that by a separate bill rather than an amendment to 
this one at this point. 

The Cuarrman. It isa very simple amendment. Jt does justice as we 
think to State banks. Even though it is rather late in the session, we 
could pass this bill just as the House sent it to us, with only that one 
change. It would be a simple matter for someone on the House side 
to move the bill as amended from the Speaker’s desk, agree to the Senate 
amendment, and send it to the White House. 

Mr. Kinpret. I assure you that our association will accept the 
wisdom of this committee. 

The CHatrmMan. Fundamentally, you are not opposed to the State 
banks having the privilege of the national banks in this regard, are 
you? 

Mr. Kimepret. Indeed not. 

The Cuatrman. That is the point. It is only that you do not 
want to see the other provisions in these bills imperiled. 

Mr. Kimpret. Exactly. 

The Cuarrman. Are there any other questions? If not, we thank 
you. 

(Mr. Kimbrel’s prepared statement follows :) 


STATEMENT OF M. MONROE KIMBREL ON BEHALF OF THE AMERICAN BANKERS 
ASSOCIATION 


My name is M. Monroe Kimbrel. I am executive vice president of the First 
National Bank of Thomson, Ga., and appear here today to testify on H.R. 8159 
and H.R. 8160 as chairman of the Committee on Federal Legislation of the 
American Bankers Association. 

The American Bankers Association favors the enactment of both H.R. 8159 
and H.R. 8160. This position has been adopted without a dissenting vote by 
the governing bodies of the association, which are composed of individuals from 
both State and National banks. We recommend that your committee approve 
these bills as passed by the House and report them, without amendment, to the 
Senate. 

Enactment of the changes in the law contained in H.R. 8160 and H.R. 8159 
have long been needed to permit national banks to serve their customers in 
the most effective manner. It is necessary to amend the banking laws from 
time to time to meet the changing needs of our growing economy. The public 
interest demands both banking service and security fitted to present-day living 
rather than past history. These bills will bring about constructive changes in 
the law consistent with sound, modern banking practices. 
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Your committee is thoroughly familiar with the provisions of H.R. 8159 and 
H.R. 8160 since, with few exceptions, they consist of amendments to the national 
bank laws which were favorably considered by your committee and enacted by 
the Senate in the last Congress as a part of S. 1451, the Financial Institutions Act. 
Consequently, my statement will be brief. It will be confined to comment on the 
few substantive provisions which were not in the Financial Institutions Act or 
have been changed in substance from the provisions of that Senate bill. In addi- 
tion, the importance of some of the other provisions of the bill will be emphasized, 

Section 4(b) (1) of H.R. 8160 has not previously been considered by this com- 
mittee. Under that amendment to the law, the maximum loan-to-value ratio for 
mortgages with full amortization within a period of 20 years would be increased 
from 66% to 75 percent. We believe this is a desirable change to permit national 
banks to serve mortgage borrowers. In the present mortgage market, many bor- 
rowers are seeking mortgage loans in an amount greater than two-thirds of the 
value of the purchased property. Other mortgage lenders are now authorized 
and are making mortgage loans in an amount equal to 75 percent of the value 
of the property Or more. Moreover, we believe the experience in recent years 
with amortized mortgage loans amply demonstrates that a 25-percent equity of 
the purchaser in the property is a sound basis for such loans. Such an equity 
furnishes a strong incentive for the borrower to continue the orderly liquidation 
of his mortgage indebtedness. This provision constitutes a desirable addition 
to the changes in the real estate loan provisions applicable to national banks 
previously approved by your committee and we recommend its favorable con- 
sideration. 

The only other substantive change from the Financial Institutions Act in the 
real estate lending provision of the bill is contained in section 4(b)(2). This 
section exempts from the real estate loan limitations loans fully guaranteed or 
insured by a State or State authority. This committee and the Senate have given 
favorable consideration to such a change in the law within the last month by the 
passage of S. 1178. The reasons for this proposal are thoroughly documented 
in report No. 489 of this committee on that bill. 

Another substantive change from S. 1451 appears in section 2 of H.R. 8160, 
which would increase the borrowing authority of national banks by permitting 
national banks to borrow up to 100 percent of capital plus 50 percent of surplus. 
S$. 1451 would have increased this borrowing authority to 100 percent of surplus. 
While we believe the increase originally authorized by the Senate was fully 
justified, the provisions of section 2 will be of substantial benefit in assisting 
small national banks to meet the temporary seasonal needs of their communities, 
and we recommend its favorable consideration. 

Other changes which the House has made from the bill previously passed by 
the Senate are that one additional Deputy Comptroller would be authorized in 
the Office of the Comptroller of the Currency instead of the two new deputies 
authorized by 8. 1451. In addition, the bond for the deputies is increased from 
$50,000 to $100,000 and the bond of the Comptroller is increased from $100,000 
to $250,000. This completes the listing of the substantive changes in H.R. 8160. 
We have no objection to any of them. 

H.R. 8159 contains many of the clarifying changes, including most of the re- 
peals of obsolete provisions which were in the original Financial Institutions 
Act. This bill also contains a few minor substantive changes in the law which 
will be helpful, such as the increase in the time of filing call reports from 5 to 
10 days and the elimination of the requirement for a dividend report. H.R. 
8159 will primarily be of service in putting the national banking laws in more 
usable form. 

H.R. 8160 contains the major substantive changes in the national bank laws. 
I have discussed the two new real estate loan provisions. Probably the two 
most important changes in the real estate lending law will be first, the au- 
thorization for national banks to make 18-month construction loans on industrial 
and commercial properties without being considered a real estate loan where 
there is a valid and binding takeout agreement by a financially responsible 
lender and second, the provision which authorizes a bank making a working 
capital loan to a manufacturing or industrial business to take a mortgage on 
the business premises as an additional security against contingencies without 
making the loan subject to the real estate loan limitations. 

Next to.the amendments of the real estate loan laws, we believe that the 
most important changes in the law are contained in section 3 of H.R. 8160. 
These amendments to the legal loan limitations of section 5200 of the Revised 
Statutes conform it to current conditions in two respects. When section 5200 
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was enacted, there was no reliable means of protection of perishable staples. 
Accordingly, the increased lending authority in paragraph 6 was limited to pa- 
per secured by nonperishable staples. With the advent of modern refrigeration 
and quick freezing methods, refrigerated and frozen readily marketable staples 
furnish a security for which the risks are not materially greater than for non- 
perishable staples. It is reasonable, therefore, to permit persons dealing in such 
refrigerated or frozen, readily marketable staples fully covered by insurance to 
have available bank credit in excess of 10 percent of the capital and surplus of 
a national bank. 

Consumer installment lending was unknown at the time of the original en- 
actment of this statute. In recent years, however, consumer installment loans 
have become an important part of the business of many national banks. It is 
appropriate, therefore, to enact a special exemption to the lending limitation 
particularly applicable to all types of consumer installment paper. Under sec- 
tion 3(d), a national bank will be permitted to acquire consumer installment 
paper which bears the full recourse endorsement or unconditional guarantee of a 
dealer up to 25 percent of the bank’s capital and surplus. This will permit 
many small national banks in the ever-increasing number of States which re- 
quire consumer installment sales to take the form of nonnegotiable paper to 
finance the business of automobile dealers which is often in excess of 10 percent 
of the capital and surplus of the bank. Negotiable consumer installment paper 
acquired from a dealer is now subject to no limitation but would also be limited to 
25 percent under the bill. It is important, in order not to unduly restrict present 
practices to provide, as the bill does, that if the bank has reasonably adequate 
knowledge of the financial condition of the maker of the note and an officer of 
the bank certifies that the responsibility of the maker has been evaluated and 
the bank is relying primarily upon such maker that the 10 percent limitation as 
to the maker of the note shall be the only applicable limitation. We believe that 
with this provision for individual evaluation of particular consumer installment 
obligations this amendment of the law is a practical and desirable amendment. 

In closing, I would like to emphasize the complete and wholehearted en- 
dorsement of the American Bankers Association of both H.R. 8159 and H.R. 
8160 and express my appreciation on behalf of the association for the oppor- 
tunity to present our views to your committee. 


The CuarrmMan. Our next witness is Mr. Aubrey G. Lanston, presi- 
dent, Aubrey G. Lanston & Co., Inc., New York City. 

The committee is ver y glad to recognize Mr. Lanston. 

I note you have a statement that you can place in the record, if you 
wish, and summarize for us. 


STATEMENT OF AUBREY G. LANSTON, PRESIDENT; AND C. RICHARD 
YOUNGDAHL AND LEROY PISER, VICE PRESIDENTS, AUBREY G. 
LANSTON & CO., INC., NEW YORK, N.Y. 


Mr. Lansron. Thank you, Mr. Chairman. 

First, I would like to express my gratification at the privilege of 
appearing before you, before such a distinguished committee. I 
would like to introduce Mr. Piser on my my right and Mr. Youngdahl 
on my left, who are vice presidents of our organization. 

We were a little pushed in submitting a statement, because we had 
to really reduce about 110 pages of history and documentation into a 
few. Since then I have revised the statement and put it into two 
parts, which I would like to submit for the record. It is essentially 
the same as the original statement, although arranged a little 
differently. 

Senator Ropertson. Without objection, the full statement and ex- 
hibits will be included in the record at the conclusion of our remarks. 

Mr. Lanston. Thank you, sir. 

I don’t think it is necessary for me to read the first part of the state- 
ment in full. I would like to say that that traces the actual history 





28 NATIONAL BANK AMENDMENTS, 1959 


of what has gone on which, as far as we can see, is not a matter of 
record in the published hearings of the Senate and of the House. 

The second part of the statement that we are submitting would 
answer fully, I believe, the question raised by Senator Capehart. 
There are a few things I would like to say beyond that. We did not 
raise the question when the Financial Institutions Act was before 
the committee because we didn’t even know this subject was up. 

For various reasons, which I won’t go into, we also did not enter 
anything on the record in the House. I guess the real reason was we 
did not want to obstruct proper consideration of the Financial Institu- 
tions Act. There was some reason to think what we had to say 
might do that. 

We also did not raise this matter in connection with H.R. 8160 before 
the House committee, because we didn’t even know the bill was being 
heard before that committee until after it passed the House. 

We would like to take exception to the word “benefit” that appears in 
the Comptroller’s statement. This measure does not really benefit 
any bank. It is restrictive. I think Senator Sparkman would be 
interested to know that it particularly restricts the smaller and medium 
sized banks, a number of which are in the South, more than it does 
the larger and the largest banks. 

The Comptroller mentioned something about the billing of the 
transaction. That is very technical. I won’t go into that now in 
the interest of saving time. I would ]'ke to say that this amendment 
and the rulings that have been issued, the first of which was 3 years 
ago, have certainly complicated things because, for the first time, 
transactions in Government securities come under 50 different. sets 
of State laws as loans and borrowings. Theretofore, they did not. 

I would also like to say that prior to the issuance of these rules, the 
transactions in question had not been considered loans by the Office of 
the Comptroller. They had been considered security transactions. 

The record is silent too on the fact that this decision by the Office of 
the Comptroller, which appears to have been made in the summer of 
1956, before his recommendation was submitted to the distinguished 
chairman, amounted to a reversal of a position taken by the Office of 
the Comptroller of the Currency, which apparently dated back, at 
least it had been in practice, since the passage of section 5163 of 
Revised Statutes, paragraph 7. 

These rulings first came out in the form of instructions to national 
banks, stating that certain transactions, if they seemed to have the 
purpose of loans and borrowings, were to be considered loans and 
borrowings and not Government security purchases and sales. 

It took about 4 months for that to have an impact upon the market, 
and it had an impact for two reasons. 

Senator CapeHart. Would you please yield ? 

Mr. Lanston. Yes, sir. 

Senator Carenart. What do you mean when you say a sale of 
Government bonds is not considered a sale, but considered a loan? 
Would you explain more in detail what you mean ? 

Mr. Lanston. Yes, sir. I would like, first, to inject the fact that 
the Comptroller claims that these purchases and sales are under re- 
purchase agreement. Part 2 of my statement deals with that and 
gives actual illustrations, to demonstrate, in our judgment and in the 
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judgment of most sections of the market, and in the judgment of 
eminently qualified legal counsel, who took this issue up with the 
New York State Banking Department in 1946, that these purchases 
and sales are not in the form of repurchase agreements. 

Senator Capenart. Who do they purchase from ? 

Mr. Lanston. The banks may purchase from anyone, from another 
bank or from a dealer. 

Senator Carruarr. You are talking about U.S. securities ? 

Mr. Lanston. Obligations of the United States. 

Senator Capruarr. That is not considered a sale ? 

Mr. Lanston. It is considered by the market and by the bankers as 
a purchase by the bank, as a sale by us or by the bank. It has not 
been considered actually a repurchase agreement. 

I should point out to Senator Capehart that in the market we call 
them repurchase agreements, but that is a matter of convenience. 
It is loose and incorrect, when we get down to the facts. 

The Cuamman. Mr. Lanston, I have a high regard for your knowl- 
edge of Government securities in the market and I know, of course, 
how highly successful you have been. You are one of’ the largest 
dealers in Governments. Isn’t it a fact that what you are com- 
plaining of is the ruling of the Comptroller General in 1956 and in 
1957, rather than an amendment to the statute striking out just five 
words : “in the form of notes” ? 

Mr. Lanstron. No, sir: not really. You see, the Comptroller made 
a decision in 1956. He was going to reverse a ruling and issue new 
regulations. What he actually did was to restudy, as he has in the 
memorandums from his office, the applicability of section 5136, para- 
graph 7, to these transactions and the applicability of paragraph 8 of 
section 5200. 

As has been pointed out, section 5200 does not apply to purchases 
and sales of Government securities. It applies to obligations in the 
form of notes secured by Government securities. These obligations 
are not in the form of notes in any manner, shape, or form. So if the 
committee were to approve this amendment, it would do two things. 

It would give tacit approval to rulings and regulations that have 
been issued without the benefit of this amendment, rulings and regu- 
lations that are highly controversial. It can be demonstrated that 
they have adversely affected the Rauitinneid of the Government secu- 
rities market, and they remain controversial. They are part of the 
study that is now being undertaken with respect to the functioning 
of the market. The passage of this amendment would do one other 
thing. It would act to seal in these various issues that are presently 
and currently controversial. We believe that that will have some 
further adverse effect because Congress then will have determined 
tacitly that certain purchases and sales of Government securities are 
loans and borrowings. 

So I do think that this amendment touches directly and indirectly on 
many things. In our written statement you will see that we respect- 
fully urge the committee to delete from the bill on one single ground, 
that it is so highly controversial. We support it for other reasons. 

The Cuatrman. The chair would like to inform the committee that 
this is rather a technical matter. What is really involved here is a 
difference of opinion between you and the Comptroller. You want 
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all repurchase agreements covering Government securities unrestricted, 
The Comptroller leaves such agreements unrestricted, if they involve 
short-term Government securities—securities up to 18 months, but he 
restricts repurchase agreements covering long-term Government obli- 
gations the same way he restricts other loans. 

You don’t want any of them treated asa loan. Is that it? 

Mr. Lanston. We would prefer as a dealer, and we think it is in 
the interest of the market and therefore of the Treasury, that this 
stand taken by the Comptroller not be given the stamp of approval 
of Congress until the Congress has had an opportunity to thoroughly 
explore the ramifications and the significance of these steps to which 
this amendment really is addressed. This amendment is really a stamp 
of approval. 

Our objection, Senator Robertson, is not so much to the limitations 
that the Comptroller has set, despite the provisions of section 5136, 

The Carman. The Chair wants to see if he understands what is 
really involved. You want a freer market in longer term Govern- 
ment securities, more beyond 18 months, than the Comptroller wants; 
isn’t that correct? You want it unrestricted. You say a bank can 
make a sale and have an agreement to buy the bonds back again, and 
that should not be treated as a loan even if it is a security running 
beyond 18 months. The Comptroller says, no, we must restrict those 
operations, and that will be considered a loan because although the 
bonds are out of your hands now, they are going to come back to you, 
and you are just using the money for the time being. 

But you don’t want that restriction made on such transactions. Is 
that what is involved ? 

Mr. Lanston. What the Comptroller wants, Mr. Chairman, is the 
thing to which we take exception primarily. He says that these 
transactions, these purchases and sales by banks of U.S. Government 
securities, are loans and borrowings. That is the No. 1 thing that 
is at issue here, and I might point out to you, sir, or recall to your 
mind that when S. 1451 was before this committee and certainly when 
the Financial Institutions Act was before the House, Congressman 
Patman submited a question to Federal Reserve Board Chairman 
Martin, asking whether these transactions, as they were conducted by 
the Federal Reserve Bank with dealers had any attributes other 
than a loan. Chairman Martin replied, in effect, that these transac- 
tions had the attributes and took the form of a sale of securities. 

Here we have one supervisory branch of the Government claiming 
that certain transactions in Government securities are loans and bor- 
rowings and we have another supervisory arm of the Government 
claiming that they are sales and purchases of securities. 

We wish to aver, and we believe we can demonstrate, that these 
are purchases and sales of securities. Therefore we asked to appear 
here because we don’t want the stamp of approval put on what has 
been averred and substantiated and acted upon by the Office of the 
Comptroller when the Federal Reserve System seems to think differ- 
ently. Wehavea firm conviction that the facts are different. 

The Cuarrman. If you don’t object, the chair will read into the 
record the exact testimony on this point of the Federal Reserve Board 
on the Financial Institutions Act of 1957. This is Chairman Martin’s 
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testimony on July 15, 1957, at page 25 of the House hearings on S. 1451 
ees ’ ’ 5 
and H.R. 7026. 
RereurRcHASE AGREEMENTS 


For many years the Federal Reserve banks in connection with their open 
market operations have utilized repurchase agreements as a convenient and 
flexible means of helping to smooth out temporary irregularities in the money 
market. These agreements are in the form of a purchase and sale, and they 
are used only to implement open market operations pursuant to regulations 
of the Federal Open Market Committee. 

However, such transactions admittedly have some of the attributes of a 
loan and present law contains no specific reference to these transactions. 
Accordingly, the Board believes that a clarifying amendment which would 
specifically authorize such repurchase agreements by the Federal Reserve banks 
would be desirable. 

On July 23, 1957, immediately following that testimony, the Comp- 
troller’s Office issued this regulation and sent it to all national banks: 

The restrictions in the present regulation governing the purchase or sale 
of securities by banks under repurchase or resale agreements are no longer 
considered desirable because of the basic nature of such transactions and 
are deleted from the new regulation. Experience has shown that repurchase 
or resale transactions in securities are used for the lending and borrowing of 
money. They will henceforth be treated as loan or borrowing transactions 
governed by sections 5200 and 5202 of the Revised Statutes (12 U.S.C. 84, 82) and 
not by section 5136 of the Revised Statutes (12 U.S.C. 24). T his means that a 
bank selling securities under an agreement to repurchase them at a future 
date will be borrowing funds from the purchasing bank and section 5202 
provides that national banks may not borrow an amount in excess of their 
capital stock except from a Federal Reserve bank or as permitted under other 
exceptions to section 5202. The purchasing bank will be lending funds to the 
selling bank, and, if direct obligations of the United States are involved, 
national banks, under the provisions of a new regulation discussed below, may 
lend up to 100 percent of their capital and surplus accounts on the basis of 
such security provided the amount of the loan in excess of 25 percent of capital 
and surplus is secured by direct obligations of the United States having maturi- 
ties not exceeding 18 months. 

The amendment in the Financial Institutions Act was just the same 
as the one in this bill. It passed the Senate. It had the approval 
of both the Federal Reserve Board and the Comptroller's Office, and 
as far as I know of the banking associations. 

I don’t recall any protest from the American Bankers Association. 

Thot bill failed and the same thing now comes back to us. That 
is the reason the Chair asks you whether you want to reverse this 
regulation of 1957, to which you object. You don’t think they had 
any legal authority for it, and if they did, it was insufficient au- 
thority. Is that your position ? 

Mr. Lanston. Mr. Chairman, I would like to say in that connec- 
tion that there is this other statute, section 5136 of the Revised Stat- 
utes, which governs the regulations of investment securities, with 
specific exemptions, that those exemptions preclude the Offic e of the 
Comptroller of the Currency from limiting or restricting “dealing 
in, underwriting of, and purchase” of U.S. Government obligations 
and a whole list of Federal agency issues, and the obligations of 
States and municipalities. 

Sir, you really referred to three things. I trust the record from 
which you were reading concerned the proposal of the Federal Re- 
serve or the representatives of the Federal Reserve for an amendment 
tothe Federal Reserve Act 
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There appears, however, on page 1672 of part 2 of the House hear- 
ings on the Financial Institutions Act, an answer to a question from 
Mr. Patman, which is this: 

Mr. Martin, in your prepared statement you suggested the bill be amended 
to provide specitic authority for the repurchase agreements. You further state 
in your prepared statement that the repurchase agreement has some of the 
attributes of a loan. Does the repurchase agreement have the attributes of 
anything else other than a loan, and, if so, what? 

To that Mr. Martin replied as follows, in part, but it is a succinct 
answer to the question : 

The repurchase agreement currently in use by the Federal Reserve Bank in 
New York, a copy of which is attached together with the form of general 
collateral agreement referred to therein, has the attributes and takes the 
form of a sale of securities by a nonbank dealer to the Reserve bank with an 
agreement by the vendor to repurchase his securities at a specified price at 
any time at the option of the vendor or the vendee on or before a_ specific 
date. The sale is effected by the delivery of the security by the vendor to 
the vendee and payment, therefore, by the vendee. Title passes to the vendee 
and remains in the vendee unless either party exercises its option under the 
agreement. 

Now, sir, when Federal Reserve Board Governor Robertson in- 
quired of this distinguished committee why in the Comptroller's 
amendment, in effect, he didn’t mention this, why this recommenda- 
tion of the Board had not been accepted. You may recall, sir, that 
your answer was that we were try ing to sidestep the big policy ques- 
tions as much as possible. Senator Douglas avered quite properly 
that repurchase agreements are highly important and highly tricky 
business. I don’t know what the semantics of tricky were, but they 
certainly were most complex. 

I would also like to say, sir, that it is well known that, when the 
Office of the Comptroller of the Currency first interested themselves in 
this matter, it was because the Comptroller felt that the banks were, 
to use a popular phrase, getting around the 10-percent limitation 
applicable to interbank transactions in Federal funds, by recourse to 
purchase and sale of Government securities, which under section 5136 
are not subject to restrictions. 

1 would like to ask the committee a question if I may,s 

Is it better practice for banks to sell and buy U.S. Government 
securities from one another against payment than to lend each other 
money on a secured basis ? 

That is the way this whole thing started. The result of this amend- 
ment, I believe, in the market will be to more or less stamp out rather 
respectable and eminent, may I say, legal opinions of a quite different 
nature and to a quite different end than the Comptroller holds. I don’t 
think with the problems of the Government security market that we 
have these days, when what we need is maximum breadth, that this 
committee would knowingly wish to take any step that might in any 

vay serve to decrease that ‘depth. 

And I as a Government securities dealer, therefore, felt I should 
come and lay before the committee some evidence that this is truely a 
very controversial matter. I would like to say to Senator Douglas 
that the Federal Reserve repurchase agreements are complex and hard 
to understand. But they are not by any means as complex as the 
variety of transactions that are mislabeled repurchase agreements. 
In the market semantical convenience gives birth to the term, but 
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these transactions are not repurchase agreements. In fact, sir, if I 
may take just a moment, I would say this. Here is what is called a 
repurchase agreement under the terms of this act. A bank buys from 
me as a dealer today $1 million of Treasury bills for cash. The bank 
also sells to me today $1 million of the same issue of Treasury bills, 
but not necessarily the same bills, for delivery tomorrow, a regular 
delivery transaction. What happens? I send out a regular confir- 
mation of sale. We hereby confirm sale to you today of $1 million 
Treasury bills, X price. Incidentally, the price would be a little bit 
under the market. 

The Cuairman. As our time is drawing short 

Mr. Lansron. It won’t take me but a second more. 

The Cuarrman. All right. 

Mr. Lanston. We will deliver the bonds to the bank and they pay 
us. That transaction is through and over with. There is outst: and- 
ing one thing, a contract for purchase by us from the bank for delivery 
of the securities with payment tomorrow. ‘Tomorrow they deliver us 
the securities. We pay them. Where are the notes? Where is the 
extension of credit? Where are the loans and borrowings? 

The Cuairman. The chair just wanted to call attention to the prob- 
lem that confronts this committee. We have a provision here that 
was endorsed 2 years ago by the Senate, this year by the House, recom- 
mended to us by all the banks and agencies of Government, and by 
the American Bankers Association. The Chair put in the record a 
letter from Mr. Willard of one of the biggest law firms in New York, 
representing, as I understand, one of the largest banks in the United 
States. He doesn’t question anything except that he thinks State 
member banks should get the same treatment on this matter as na- 
tional banks. 

Would this be an appropriate solution? The Comptroller of the 
Currency is quite emphatic that your argument is not being advanced 
against this section of the bill, but against one of his rulings. He 
takes the position that this amendment has nothing to do w ith that 
ruling. If this committee in reporting out the bill should put in the 
report words to the effect that the deletion of these five words from 
the existing law is not intended to settle the issue that you have 
raised here between repurchase agreements and loans, would that be 
satisfactory ? 

Mr. Lansron. Mr. Youngdahl’s reply is it would certainly be better 
than nothing. I think that would be one way to put it, sir. But I 
want to point out, if I may, too, sir, that the enactment of this amend- 
ment isn’t going to change anything the Comptroller has done or is 
doing. It will simply put a stamp of approval on something that he 
has done, about which there is considerable controversy. For that 
matter, I thought that perhaps the committee would like to consider 
it rather than just rush through to enactment such an amendment at 
this time. 

The Cuatrman. That affects a rather minor part of what is being 
done now. 

Mr. Lanston. You mentioned approval by various parties, but the 
effect of this amendment is not very great on those parties to whom 
you refer. It does have an effect, and I think the Treasury must have 
satisfied itself that it had an effect as did the (¢ ‘omptroller, because 
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this has been relaxed severe] times. It affected the market of Govern- 
ment securities, and it may affect, if it is passed in this form, the 
desirability of such purchases by nonbank investors in the near future. 
The record shows no objection because most people in the market 
weren't aware of it. 

We happened to run across it. I believe Messrs. Piser and Young- 
dahl could correct me if this statement in their judgment is wrong. 

Senator Carenarr. Could I ask a question? What good would 
come from passing this law or doing what is recommended? What 
harm will result if the law becomes effective? Tell us the harm, the 
injury. Who will be injured by changing the rules and regulations of 
the Comptroller ? 

Mr. Lansron. If this amendment is not passed, it at least leaves 
the matter in an unjelled state as far as Congress goes. It leaves a 
controversial matter in a position where perhaps it can be corrected 
as people understand more about what repurchase agreements really 
are. 

Senator Carenarr. Will you yield, please? You said at the mo- 
ment these sales are not considered as sales, but as loans 

Mr. Lansron. The Comptroller says that. 

Senator Carenarr. Who is injured as a result of that? 

Mr. Lansron. I think some smaller banks. 

Senator Carenarr. In what way. 

Mr. Lanston. The size of the transactions in which they can en- 
gage is limited. As a consequence of that, the regulations were 
relaxed. It is particularly—I don’t know that [ would say harmful— 
but it is inhibiting, however, and this is the key again. To have these 
transactions called loans and borrowings and to require that they be 
reported as such, 

Senator CaprHarr. Does it weaken banks or strengthen banks? 
Does it injure the security dealers ? 

Mr. Lansron. It does not injure us. 

Senator Carenarr. Does it misrepresent a bank statement ? 

Mr. Lanston. No, sir, it doesn’t injure us. It injures the market for 
Government securities. It decreases the activity of banks in the 
market. 

Senator Carenarr. Decreases them ? 

Mr. Lanston. Decreases. 

Senator Carenarr. Why ? 

Mr. Lansron. Because the amount of the transaction is in some 
cases limited and the transaction is not permitted to be classified. 

Senator Caprnarr. You mean it is limited because the law says that 
a bank can only borrow X amount of money or loan X amount of 
money? How is it limited? 

Mr. Lansron. There are some banks whose day to day fluctuations 
in deposits will exceed their capital in surplus. To the extent that we 
have a hundred percent limitation that bank now can engage in ad- 
justments in its position only going to one, two, three, or four dealers, 
and that is what they do. However, there is a limitation now under 
these rules where in regard to securities where the maturity is longer 
than 18 months the transaction can be only one-quarter of the capital 
antl surplus, so that tends to deny credit to the market with which 
to maintain a market in those slightly longer term securities. But 
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the dominant thing is—and this came up very forcibly in 1957 and 
threatened or seemed to threaten the Febru: iry 1957 financing before 
it was launched—banks had a large portfolio of loans. Some ‘of them 
were worried about the way their statements would show the relation 
of loans to deposits. 

This ruling says that although for 20-odd years we could engage in 
these transactions and show them as a decrease or increase in our 
Government security portfolio, now that is taboo. If we sell or buy 
Government securities from a dealer or other bank of the type the 
Comptroller refers to, we now have to report those as loans if we buy 
the securities and borrowings or if we sell. 

Senator Caprnart. Even if you have physical possession ? 

Mr. Lanston. Absolutely, sir, and that is what we think is abso- 
lutely wrong. We offer in support of that the attitude of the Fed- 
eral Reserve System with regard to its own repurchase agreements. 

Senator Carenart. The only injury you can see to this system is it 
might limit a few smaller banks’ borrowing capacity ? 

Mr. Lansron. Well, sir, there is another thing. In the past year, 
the bank holdings of Government securities have declined. Reported 
bank holdings have declined by $7 million. Where did they go? That 
decline took place when the Treasury was adding to the public debt. 
Those Government securities went to nonbank investors and predom- 
inantly into the hands of nonfinancial corporations as a general rule, 
and it is almost unanimous. They are authorized to invest, but they 
specifically are not authorized to lend. 

So when this first ruling came out a very large corporation that had 
been active in the buy and sell side of the market in transactions of 
the type the Comptroller says are loans and borrowings ceased buying 
and selling Government securities. That therefore decreased the 
activity in the market of that source. 

This whole subject of so-called repurchase agreements has been 
considered and is discussed at length. In many respects we don’t 
agree with what is said in the releases of the Tre easury-Federal Reserve 
study group, and this is what we wonder about, with some concern. If 
this committee and therefore the Congress by passing this amendment 
dignifies this—I don’t know that that is the correct word, but goes 
along with the idea that these transactions shall be loans and borrow- 
ings—then, sir, I think that a number of other corporations are going 
to “question whether they can continue to buy and sell Government 
securities as they are doing now because they can only invest and not 
lend. 

Senator Carenart. May I ask this question? Are you saying that 
when you sell $1 million worth of Government securities to X bank 
that you must at the same time enter into a contract to buy $1 million 
worth of securities from them ? 

Mr. Lanston. An investor faces certain alternative ways of invest- 
ing his money—in commercial paper, finance company paper, bankers’ 
acceptances. He can buy Governments direct, he can go to a factoring 
outfit and give it to them, or he can buy and sell and. thereby protect 
himself from the risk of an adverse fluctuation in the market. These 
things are alternatives. They serve one purpose, to invest money or to 
- oid borrowing. There is a terrific amount of semantical confusion 
ere. 
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Senator Capenarr. Will you yield? 

Mr. Lansron. Yes. 

Senator Carrnart. I don’t believe you answered my question. The 
question was if you sell $1 million worth of Government securities, 
today, to X bank in New York City, do you enter into an agreement 
with them to buy $1 million worth ~ securities ? 

Mr. Lanston. No. Sometimes I do. It may be a different issue, 

Senator Carenarr. But if you don’t do that, then it is still con- 
sidered a loan. 

Mr. Lanstron. It would be considered a loan by the bank if I were 
to sell to the bank $1 million of bills in a day—on the same day. It 
might be hours later. In this case it would be an exception. If we 
were to buy back the same issue of bills for a different delivery date 

Senator Carenarr. That is what we are talking about. 

Mr. Lanstron. That is right. 

Senator Capenarr. That is all we are talking about? 

Mr. Lansron. Yes, that is exactly all we are talking about except 
that the bank is required if it buys and sells or deals in—that is section 
5136—if it deals in these securities in that way, according to the 
Comptroller it shall be considered a loan and a borrowing. 

Let me show you what happens. A corporation may call us up and 
say, “We want to buy some Treasury bills due September 10. Have 
you got them?” We may say, “No.” The chances are we haven't. 
Bills. get scarce after they have been outstanding for a few months. 
We say, “But we can do this for you. We can sell you some Septem- 
ber 24th bills, subject to a repure hase agreement,” and that is the loose 
semantics of the street and of the expression. We will assume that 
the September 10th bills presumably are offered nominally on a 240 
basis. We would offer to sell September 24th’s at a 250 basis, if he 
would agree to sell them back because we want the bills back. So he 
says, “Fine, I will do that.” 

Senator Carenart. That is what we are talking about. That is 
what the argument is about. 

Mr. Lansron. That isright,sir. Then we are going to deliver those 
billstohim. He is going to pay for them. There is no collateral; no 
notes, no agreement. One thing is outstanding—a security purchase 
contract, and you know there are only four general types of contracts. 
They have been in being for, well, as long as I have been in the business 
and long before that, and what people found out was that there would 
be from time to time market situations such thai they could buy 
and sell or deal more advantageously than simply buying Govern- 
ment’s outright or buying acceptances or buying commercial paper. 
This ruling is restricting ‘that activity. Asa dealer I want to say to 
you, sir, it goes right down to the fundamentals of the market. 

Senator Doveras. May I ask a question? I still continue to be 
mystified by many of the features of the repurchase agreement, and 
I wondered if you would shed a little light on the matter. Suppose 
you sell on the first of the month $1 million worth of Government 
notes to a bank, say, at a discount of 637 and promise that on the 10th, 
let us say, you will repurchase the million of the same issue. Is there 
any discount stated in the repurchase agreement? Is it the same dis- 
count that was quoted on the first or will it be the average discount 
of the 10th or how ? 
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Mr. Lansron. It will be done various ways. If I may, sir, I would 


like to just pass these around to the members of the con unittee present. 
It has a bearing. 



































































































18 The top one “of those exhibits is exhibit B. That is the collateral 
S, | form of agreement. The last three of these statements are directed to 
nt | the Glen Bank & Trust Co., exhibits A-3, A-4, and A-5. That 
is a fictitious customer obviously. 
ie, A-3, Senator Douglas, would represent a confirmation acknowledg- 
n- | ing the first transaction that you mentioned. It happens to be a $5 
million unit of certificates due next May. The market on that security 
re | would be 99 and a fraction. Then there would be some accrued in- 
It } terest on it, because it is easier to deal this way, and this is only one 
ve way it is done. We would sell that security to the bank at 99 fi: at, as 
— | shown on there. That is a cash transaction. We are going to deliver 
them that afternoon to the Public Trust Co., which is the agent for 
the Glen Bank & Trust Co. At the same time we are going to enter 
into another security purchase contract with that bank, and that: is 
pt | shown in exhibit A-4, right beneath it. It is a black one rather than 
on f ared one. 
he You notice there we buy them back at precisely the same price. You 
notice, however, that under the column to the right, where it says 
nd } “amount,” opposite “prine ipal amount” on both tickets is $4,950,000, 
ve | and under that there is a figure of interest of $446.88. 
rt. That transaction will be cleared by delivery versus payment the 
hs. } next day, but there are various billing practices. That is one way. 
m- — The Comptroller says that since it says interest, or has said that, since 
se | there is an interest figure down there, that evidences the fact that it 
rat | isa loan. Such an interest figure appears on every transaction in 
40 | Government securities. Furthermore, we need not bill the transaction 
he | that way. We might bill the transaction at a price for our buy back 
he | at 99 and X number of dec ‘imals that would produce a difference be- 
tween the bank’s purchase price and selling price of the same amount 
is | of money—$446.88. 
Senator Dovugias. Why do you execute this repurchase agreement 
ose | or why do the banks or other purchasers demand it ? 
no Mr. Lanston. May I preface my statement by saying that as far 
ase | back as 1918 in the Annual Report of the Federal Reserve Bank of 
ets. | New York in connection with their endeavors to foster and promote 
ess | a banker’s acceptance market, at that time, as the Senator may re- 
uld | call—there was a statement to the effect that the fundamental neces- 
muy | sity for a stable volume of call and short time money available to 
rn- | dealers and discount houses at rates related to the open market rates 
yer. | for bills as distinguished from rates for loans against investments, se- 
>to | curities and so-called broker’s loans had to be met in effect. 
As a dealer we find it necessary to carry a certain amount of inven- 
be | tory. If we could borrow from banks in the ordinary course of events 








in accordance with this statement made in 1918, which is just as true 
today as it was then, then we probably might never have found it 
hecessary to get, into ingenious combinations of purchase and sales 
transactions to carry inventory But were it not that banks and 
nonbank jaieebee also find or consider roperly that a combination 
of purchases and sales with a dealer is both more remunerative and 
safer because the dealer assumes the risk we would not have any 
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demand for them. Since we do have a demand for them, we will 
add substantial increments to our inventory purposely to service that 
type of investment. If there were no demand of that kind, we would 
not carry that kind of inventory. 

Accor ‘dingly, when a chap comes in the market to sell, we would 
provide a bid solely against what we thought we could resell on an 
outright basis the next day. As it is, we will provide a bid now to 
match these other increases of these so-called purchase agreements, 
Conversely, there are times when banks come in and want to buy this or 
that or the other bill, and in the ordinary course of events that paper 
would not be available; the same is true of corporate interests. 

Because of this ingenious development of purchase and sales con- 
tracts, which incidentally also date back to at least 1918, we have a 
wider diversification of ‘inventory with which to accommodate that 
inquiry. 

What is the net result? The net result is that Government securi- 
ties become a far more useful medium of investment; and it is our 
contention, and it is backed up by many people, that this type of 
ruling by the Office of the Comptroller, which we think is of doubtful 
validity, somewhere along the line would crimp that type of operation 
which helps to give bre sadth, depth, and resiliency to the Government 
securities market. 

Senator Doveias. How far ahead in time does your purchase or 
repurchase follow from the date of your sale? Suppose you sell on 
the first. At what period of time will you generally agree to repur- 
chase ¢ 

Mr. Lanston. It will vary. I would say by far the preponderant 
amount of such transactions ‘would be for 1 day or several days. But 
in addition you will find some that will run for several weeks or even 
several months, and may I say, sir, there—— 

Senator Dovetas. The 1-day transactions have always puzzled me 
You sell on one day and agree to repurchase on the next. 

Mr. Lansron. I haye a fuller explanation of all this in the one 
part of my statement, but let me put it this way, sir. At the end of 
a given day our firm is going to have so much inventory on hand. 
Included in that inventory will be these purchase and sales transac. 
tions that we have entered into during the day and which have no 
been finally consummated. They are incomplete at the end of that 
particular day. They haven’t been finally consummated because we 
have not yet been called upon to deliver versus payment nor to receive 
versus payment. 

Senator Dovenas. Is this comparable to the so-called float of the 
Federal Reserve transactions ? 

Mr. Lanston. I wouldn’t say it was comparable to that. Whit 
it means is this; that if I happen to purchase during the day mor 
than I sell, my inv entory at the close of the day is going to consis 
of this: the securities that I already had on hand at the beginning 
of the day, plus the net amount that I had committed myself fo 
during the course of the day. In other words, I have purchs 
more securities that I have sold for tomorrow. To that extent | 
am not financing all my inventory that night. Such being the cas 
if I could the next day sell that excess for cash and buy it bac! 
again the following day, I would be in the same position, would! 
not? I would not have had to finance that that night. . 
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Put it in figures, sir. Let’s suppose that we have a $50 million 
inventory at the opening of business today. During the course of 
the day T buy $10 million more than I sell ‘for delivery to me versus 
payment tomorrow. My closing inventory tonight will show a posi- 
tion of $60 million; $50 million will be still on hand; $10 million 
will not come in until tomorrow. Accordingly, if tomorrow there is 
a sufficient amount of very short term money around, I might be able 
to sell for cash and to buy back for delivery the following business 
day. 

The CHarrman. Let me see if I understand your example. You 
would find your purchase over by $10 million at the end of that day. 

Mr. Lanston. Perhaps I wanted to be over $20 million. 

The CuarrmMan. You need $10 million in gs cash, so you enter 
into the agreement with X bank. You say: Here are securities. I 
will buy them back from you at whatever tia I designate, but not 
later than so and so, and in the meantime I will pay you a certain 
rate of interest. You only use that money 1 day, but that tides 
you over. 

Mr. Lanston. That would be correct, sir. 

Senator Dovatas. Isn’t that equivalent to using a device which en- 
ables you more readily to borrow money from the banks ? 

Mr. Lanston. You force me, Senator, to go back to deal with the 
semantics. Let me show you something, sir, if I may. I have a ques- 
tion down here in part II of my statment, which is this: 

Senator Doveras. I always knew you were a very subtle man. 

Mr. Lanston. What is a transaction in Government securities, sir, 
and what is a loan and what are the distinctions ? 

Let me remind you of something that the Senator knows very 
well. Every bond that the Treasury issues is under the authoriza- 
tion of the Second Liberty Loan Act. The Loan Act governs the 
securities. At the turn of this century, the Treasury sold three issues, 
the Panama Canal loans—it later converted those into 3 percent con- 
version bonds of 1946. We financed World War I how? By liberty 
loans. And what did we sell? We sold securities. We financed 
World War II how? By war loans and a victory loan, in the course 

of which we sold securities. 

Everybody, in talking about Treasury financing, talks about what? 
Treasury borrowing. What is the present distinction, sir, between 
securities, loans, and borrowings, and what, sir, is the distinction 
between a security transaction, a loan transaction, and a borrowing 
transaction? We are dealing in loans. We call them security trans- 
actions. The Office of the Comptroller says a security transaction is 
aloan. This is like a bunch of rabbits being chased by a dog through 
the trees. The semantic wilderness, to which the Senator so wonder- 
fully referred, when Mr. Key serling was before his committee many 
years ago, is nothing compared with the semantics here. I try to 
make the distinction in my own mind by saying there is a difference 
in the negotiability of the various kinds of paper. I can sell a gov- 
ernment security or an American Telephone & Telegraph debenture 
very easily, but I might not be able to sell the mor tgage I might accept 
on my daughter’ shome. But if you get into that you get more lost. 
When you come right down to it, sir, there is really only one distine- 
tion. It isin the form of the transac tion, as Chairman Martin replied 
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to Congressman Patman. I hope, sir, that I am making progress in 
one respect, demonstrating to you that this is a rather complex and 
certainly a controversial issue. ‘There are many controversial issues 
underlying this matter, and this is supposed to be a noncontroversial 
bill. bay WB 

The Cuarrman. On behalf of the committee, the Chair is willing to 
admit you have convinced us it is a rather complex situation. 

If there are no more questions, we thank you very much. 

If there is no objection, we would like to have the Comptroller 
supplement his original statement by an additional statement to show 
us why he thinks that this testimony does not relate to this amendment. 

(The following was received for the record in response to the 
above :) ’ 

COMPTROLLER OF THE CURRENCY, 
August 14, 1959. 
Hon. A. WILLIS ROBERTSON, 
Chairman, Banking and Currency Committee, 
U.S. Senate, Washington, D.C. 

My Dear Mr. CHAIRMAN: At the close of the hearings on H.R. 8160 you stated 
that I might be permitted to comment on the testimony given before your con- 
mittee by Mr. Aubrey Lanston concerning the deletion from exception 8 to 
R.S. 5200 of the words “in the form of notes.” In the first place I should like 
to say that the deletion of these words does nothing more than make this 
exception applicable to all types of loans secured by Government obligations 
regardless of the form of the obligation of the borrower. The elimination of 
these words carries no implication that any particular type of transaction is 
or is not to be regarded as a lending transaction. It merely recognizes that 
obligations of borrowers sometimes take forms other than that of notes and 
it gives to the borrowers using such obligations the benefit of the exception. 
Otherwise, there would be the incongrous result that a borrower whose obliga- 
tion was not a note would be limited to borrowing 10 percent of the bank's 
capital and surplus even though he pledged as security Government obligations 
of the type specified in exception 8. It is to avoid this result that it is necessary 
that these words be eliminated. 

For the information of the committee I should like to outline the position 
of this Office concerning repurchase transactions involving Government securities 
and its history. 

Prior to 1957 the investment securities regulation of the Comptroller of the 
Currency in effect prohibited national banks from engaging in the purchase or 
sale of securities under a binding repurchase or resale agreement, by providing 
that in such transactions banks could not resell securities at a price less than 
market value or repurchase securities at a price greater than market value. 
In 1957, this regulation was revised and the entire subject matter pertaining 
to the purchase or sale of securities by banks under repurchase or resale agree- 
ments was eliminated. At the same time the Comptroller issued a ruling to 
all national banks in which it was stated that experience had shown that 
repurchase or resale transactions in securities were used for the lending or 
borrowing of money, and that they would thenceforth be treated as loan or 
borrowing transactions subject to applicable limitations on lending and borrow- 
ing. Before this position was taken it was fully considered with the Board 
of Governors of the Federal Reserve System, and they were in full agreement 
with it. I have in my possession a letter from the Chairman of the Board of 
Governors, dated February 12, 1958, in which it is stated “Your office and the 
Board of Governors have taken the position that repurchase agreements and 
similar agreements involving securities are loans and not securities transactions, 
and the Senate committee report (Rept. No. 121, 85th Cong.) is in accord with 
that view.” 

The ruling issued in 1957 was designed to permit national banks to engage 


in repurchase transactions involving Government securities to the extent per- 
mitted by R.S. 5200 and 5202. 


Sincerely yours, 


Ray M. GIDNEY, 
Comptroller of the Currency. 
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Mr. Lanston. Please remember the poor old Government securities 
market in the meantime. 

The Cuatrman. Thank you very much. 
(Mr. Lanston’s prepared statement and exhibits follow :) 





STATEMENT OF AUBREY G. LANSTON, PRESIDENT OF AUBREY G. LANSTON & Co., INO. 


Mr. Chairman, first, I would like to express our appreciation of the privilege 
of appearing before this distinguished committee. 

Second, for the record, I am the senior officer of Aubrey G. Lanston & Co., Inc., 
the head office of which is at 20 Broad Street, New York City. Except for occa- 
sional underwritings of the obligations of the World Bank, our business is 
exclusively that of dealings in U.S. Government and agency securities. We 
maintain only two branch offices, one in Chicago and one in Boston, but our 
business is nationwide. We also do business in Canada and abroad. 

I judge that the principal purpose of H.R. 8160 is to amend the lending and 
borrowing limitations applicable to national banks and, under the parallel 
statutes, the lending and borrowing limits of State member banks. I would 
like to talk to you about a very brief amendment that appears on page 4 of the 
bill as paragraph (c) of section 3. This calls for amending paragraph 8 of 
section 5200 of the Revised Statutes by striking out the words “in the form 
of notes.” 

This amendment has struck me as being somewhat like the seal that is attached 
to a formal document, after the matters covered therein have been explored, 
thrashed out and agreed to. In this case, however, the matters have been neither 
explored nor thrashed out by Congress nor by the committees concerned. And 
I would add that the enactment of this amendment would not, in itself, change 
anything that the Office of the Comptroller is or has been doing with respect to 
limiting certain transactions by banks in U.S. Government securities. 

Three years ago, the Office of the Comptroller decided to restudy the applica- 
bility of paragraph 8 of section 5200 and of paragraph 7 of section 5136 to certain 
purchases and sales and dealings by banks in U.S. Government obligations. As 
a result, the Office of the Comptroller decided that if the actual purpose and 
character of transactions in Government securities, as he sees them, were those 
of a loan or borrowing, the provisions of section 5200 should apply, instead of 
section 5136. In effect, this meant—initially—that such a purchase and a gale 
of a Government security between two banks was held to be (1) a loan by the 
purchasing bank and (2) a borrowing by the selling bank. 

For practical purposes, this reversed a long-standing practice of the Office of 
the Comptroller. Formerly, it generally had been understood that the practice 
of this Office had been to consider that each and every purchase and sale of 
a U.S. Government security was just that and, therefore, section 5136 was the 
governing statute. 

Paragraph 7 of section 5136 authorizes the Office of the Comptroller to regulate 
the purchase and the sale by national banks of investment securities subject 
to certain exemptions. The effect of these exemptions is to preclude the Comp- 
troller from limiting or regulating a bank’s “dealing in, underwriting and pur- 
chasing for its own account” U.S. Government securities—and the same goes for 
the obligations of a long list of Federal agencies as well as those of any 
State or any political subdivision thereof. 

In other words, under section 5136 no limitations or restrictions exist or can 
be imposed on the size of the purchase and -sale transactions that might be 
undertaken by a national bank in Government securities, which is to say, in 
respect to their dealings and underwriting of these securities. 

Paragraph 8 of section 5200, on the other hand, sets a specific statutory limita- 
tion on the obligations of a single borrower (to a bank) secured by U.S. Govern- 
ment or fully guaranteed securities. In effect, this statutory limitation is 25 
percent of the capital and surplus of a bank. 

Therefore, this decision and the first rulings by the Office of the Comptroller 
importantly limited the size of some transactions (by banks) that had become 
part and parcel of the functioning of the Government security market. 

It did soin two ways: 

(1) Certain transactions in Government securities no longer could be treated 
as such by banks; these were to be treated as loans and borrowings and were 
to be so reported. 
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(2) The maximum size of some dealings by banks in Government securities 
was to be measurably cut back by the institution of the 25 percent capital and 
surplus limitation. 

As bank examiners, in the course of their examinations of banks, put these 
instructions into effect some impacts began to be felt in the market for Govern- 
ment securities. Danks that theretofore could be counted upon, on occasion, to 
deal in large amounts of Government securities, no longer could do so. Besides, 
the requirement that certain Government securities transactions be classified 
as loans and borrowings had a distinct deterrent effect on the entering into of 
these transactions. 

Within 4 months the resulting contraction in Government security dealings 
by banks seemed sufficient to bring about some unexpected problems for a forth- 
coming Treasury financing (February 1957). When the Office of the Comp- 
troller of the Currency was so informed, it amended its original instructions by 
specifically exempting any Government security transaction involving a Govern- 
ment security dealer and undertook a further study of its instructions and of 
their impact. 

Roughly 6 months later, the Office of the Comptroller issued formal regulations. 
In a letter accompanying these it was stated after it had concluded its review that 
“henceforth” affected purchases and sales of Government securities were to be 
classified by banks as loans and borrowings. A change was made in the 25 
percent limitation. Transactions involving Government securities with maturi- 
ties exceeding 18 months would continue to be limited to 25 percent of a bank’s 
eapital and surplus. But, transactions involving Government securities with 
maturities not exceeding 18 months now were to be allowed to the extent of 100 
percent of a bank’s capital and surplus. 

You will recall that during the first three quarters of 1957 the loan portfolios 
of banks were large and rising. Hence, the requirement that certain transactions 
in U.S. Government securities had to be both classified and reported as loans and 
borrowings were found to be inhibiting quite a few banks from engaging at all 
in the affected Government security transactions, and, the increase in the per- 
missible size of these transactions in Government securities, that is, those with 
maturities of less than 18 months was not quite the blessing that it seemed. 

In October 1957, at the request of Senator Harry Flood Byrd of Virginia, the 
Treasury Department undertook to conduct a study to determine whether the 
steps taken by the Office of the Comptroller were adverse to the functioning of 
the Government security market and tended to increase the problems of Treasury 
financing. 

Roughly 6 months later, the Treasury Department advised Senator Byrd of 
Virginia that as a result of a rather painstaking study the regulation had been 
amended. Unfortunately, affected transactions in Government securities still 
were to be classified and reported as loans and borrowings. The revision con- 
sisted of altogether removing the limitation on purchases of Government securi- 
ties by banks with maturities not exceeding 18 months, while the 25 percent 
limitation remained applicable to maturities longer than 18 months. Sales of 
Government securities by banks (of the type in question) were to be governed 
by section 5202 wherein 100 percent of capital is the statutory maximum. 

In passing may I point out that the amendment in this bill that appears as 
paragraph (c) of section 3 is the same amendment that was recommended by 
the Office of the Comptroller of the Currency for inclusion in the Financial Insti- 
tutions Act of 1957. The recommendation to so do was made under date of 
October 1, 1956. The purpose of deleting the five words “in the form of notes” 
originally was, and still is to permit the affected purchases and sales of Govern- 
— securities by banks to be brought more tidily under paragraph 8 of section 
5200. 

All of this gave rise to much controversy. Moreover, it has been demonstrated 
that the earlier regulations adversely affected the functioning of the short-term 
Government security market. With respect to Government securities with a term 
longer than 18 months, it may be said that the rulings have not helped the market 
. demand for these longer time securities. 

The decision of the Office of the Comptroller that purchases and sales of 
Government securities at times are the equivalent of loans and borrowings still 
remains as highly controversial as ever and we are far from sure that additional, 
adverse repercussions will not flow from it. 
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Accordingly, Mr. Chairman, we respectfully submit for the consideration of 
this committee four succinct facts: 

(1) The Office of the Comptroller of the Currency obviously believes that the 
banking laws as they now stand permit this office to require banks to classify 
certain purchases and sales, and dealings, in U.S. Government securities as 
loans and borrowings. 

(2) The Office of the Comptroller of the Currency obviously believes that the 
banking laws as they now stand permit this office to set limitations and restric- 
tions on purchases and sales under so-called repurchase agreements and/or 
dealings in U.S. Government securities that it believes are used to avoid the 
lending and borrowing of money. 

(3) The enactment of this amendment as a part of H.R. 8160 would seem to 
have the effect of supporting, therefore, the views of the Office of the Comptroller 
on matters which are highly controversial ; and 

(4) The enactment of this amendment would serve to seal in these highly 
important, complex and controversial issues while the subject of the functioning 
of the Government security market is undergoing a concentrated review and is a 
matter of widespread interest. 

Accordingly, Mr. Chairman, we earnestly implore the committee to strike 
paragraph (ce) of section 3 from H.R. 8160 because this measure is presumed 
to deal with noncontroversial issues. 

In coneluding this part of my statement, may I respectfully suggest to the 
committee that if the statutes that are directly or indirectly affected by the 
proposed amendment to paragraph 8 of section 5200 were to be recodified ap- 
propriately the committee might wish to consider the following at some con- 
venient time: 

Under section 5136 banks may deal in, underwrite and purchase for their 
own account whatever amounts of U.S. Government and other exempted secu- 
rities their circumstances and other assets permit. And, no other statute 
seems to limit the number or character of such transactions. However, in each 
transaction the bank ordinarily would buy and sell at its own risk. This 
means—subject to the full risk of whatever future fluctuations take place in 
the market value of the Government securities involved. 

Section 5200 sets certain limits for the liability of any one borrower to a 
national bank. Paragraph 8 sets a limit of 25 percent on obligations (and 
we'll skip whether these are in the form of notes or not) that are secured 
by not less than a like amount of U.S. Government securities or other fully 
guaranteed securities. We judge from a reading of the statute that this limi- 
tation may be made less restrictive by the Office of the Comptroller in his 
discretion, with the approval of the Secretary of the Treasury. 

The amount of each of the obligations due to a bank (loans of a customer) 
that are secured by Government securities will be somewhat less than the value 
of such collateral. Ordinarily, therefore, the foreclosure of such a loan would 
represent the acquisition by the bank of Government securities at a cost lower 
than their market value. 

Question. Are the provisions of paragraph 8 of section 5200 and of paragraph 
7 of section 5136 appropriately consistent with each other? 

In a similar vein—if a bank needs to raise money—section 5136 permits it to 
sell U.S. Government obligations without restriction as to the amount and to 
deal in such securities without restriction, too. Hence, if sales of U.S. Gov- 
ernment securities should appear to a bank to be preferable to other alterna- 
tives, including borrowing. 

Question. Should section 5202 be held to be applicable by the Office of the 
Comptroller to sales of U.S. Government securities by banks? 

We know that, at one time, the Office of the Comptroller was concerned that 
banks were—to use the popular phrase—“getting around” the 10-percent limita- 
tion applicable to interbank transactions in Federal funds by recourse to pur- 
chases and sales of U.S. Government securities which, under section 5136, were 
not subject to such a limitation. Indeed, this may have been the origin of 
the instructions and the regulations which produced all of this confusion and 
controversy which have had an adverse impact on the functioning of the Gov- 
ernment security market. 

Question. Is it not better practice for banks to sell and to buy U.S. Gov- 
ernment securities from one another versus payment than to lend each other 
money on an unsecured basis? 
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Finally, is it the desire of Congress that the dealings in, underwritings, and 
the purchasing of U.S. Government securities by banks (for their own account)— 
1. Be restricted by regulations issued by the Office of the Comptroller of 

the Currency, and 

2. Be inhibited by regulations issued by that Office which require some such 
transactions to be classified and reported as loans and borrowings? 

It seems to me that the answers to these last two questions would become a 
rather implicit “yes” if paragraph (c) of section 3 of H.R. 8160 were to be enacted 
into the law. 

Should the committee wish to ponder these questions, it might recall, as it 
does so, that— 

(1) U.S. Government securities may be pledged by member banks as 
collateral against their borrowings from the Federal Reserve banks at their 
face value—100; and 

(2) Banks still are permitted to include their U.S. Government securities 
in their published statements at cost even if the market value of these 
securities is substantially less than cost. 

I would like to deal briefly in a practical way with the question of whether 
purchases and sales of U.S. Government securities—regardless of the purpose of 
such transactions—can be held appropriately to be lending and borrowing 
transactions. 

First, I would like to say that considerable confusion exists with respect to the 
meaning of words and this, of itself, has led to much confusion and controversy. 

For example, what is a security transaction, that is, one involving a Govern- 
ment security? And what is a loan transaction? 

Every issue of Treasury securities that is launched by the Treasury is governed 
by the Second Liberty Loan Act, as amended. In other words, a loan act governs 
the issuance of Treasury or U.S. Government securities. 

Shortly after the turn of the century, the Treasury sold three issues known 
as Panama Canal loans. Two of these issues later were made convertible into 
issues officially called the 3-percent conversion bonds of 194647. 

The financing of World War I was conducted via liberty loans. The loans 
offered were in the form of securities, of course. 

The financing of World War II likewise was accomplished via various war 
loans and a victory loan. Again, of course, the loans took the form of various 
types of Treasury securities. 

It is commonplace for the Treasury, for the press, for investors and others to 
speak of Treasury financings as borrowings. 

I could give you further illustrations of the interchangeability with which 
we use the words “securities” and “loans” and “borrowings” because, in effect, 
a Treasury security is evidence of a loan and a borrowing. And, were the 
matter of the negotiability of the various kinds of such paper to be introduced, 
this would add to, rather than reduce, the confusion that is borne of every- 
day semantic expression. 

However, in connection with the hearimgs in the House on the Financial 
Institutions Act, Federal Reserve Chairman Martin stated in effect that transac- 
tions which the Federal Reserve undertakes (contingent to actual written re- 
purchase agreements) have the attributes and take the form of a sale of securi- 
ties. This is a fundamentally sound position and, by illustration, I should 
like to demonstrate why it is. 

To begin with, it should be kept in mind, as we examine certain illustrative 
transactions, that most of those involving specialists in Government securities— 
primarily dealers—are consummated with institutions, corporations, and other 
investors who are as familiar with the handling of Government security transac- 
tions as the dealer. In other words, the bulk of the transactions may be said 
to be between individuals who, in such matters, are professionals. 

Further, only in unusual instances will one of the parties to a transaction 
deliver his Government securities to the other except against payment. 

And finally, although some transactions in Government securities run into 
_ amounts as large as $10 million, $25 million, $50 million, or more, the risk that 
either party will be unable to perform in accordance with the contract is meas- 
ured in pennies or hundreds of dollars or thousands of dollars: in most eases, 
a few thousands of dollars would be the maximum. 

All of this means that if we, as a dealer, purchased securities from an insti- 
tution that happened to go out of business before it delivered the securities to 
us—it still would hold the securities in its possession and we would not have 
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paid that customer a cent. If we happened to have resold the securities that 
we had purchased, we would be obligated to cover our resale of these in the 
market. In such event, however, we either would pay slightly more or slightly 
less so the risk involved actually is limited to the difference between the mar- 
ket value of the securities involved, over the period between (1) the time at 
which the transaction is arranged and (2) the time at which it finally is con- 
summated by the delivery of the securities versus payment. 

Now, generally speaking, there are four types of Government security trans- 
actions. Modifications in the details of these may frequently be made but the 
general forms of such transactions remain inherently unchanged. These four 
types of transactions have been widely used over a long period of time and 
they are universally accepted as being in good standing. 

These transactions are: 

1. Cash transactions; 

2. Regular transactions; 

3. Future-delivery (or deferred-delivery) transactions; and 
4. Delivery-when-issued (DWI) transactions. 

The principal differences between these four kinds of transactions are im- 
portant. 

A cash transaction is one in which the seller agrees to deliver his securities 
to the buyer versus payment on the same day that the transaction is negotiated. 

A regular transaction (in U.S. Government securities) is one in which the 
seller agrees to deliver his securities to the buyer versus payment on the next 
business day following. 

A future-delivery (or deferred-detivery) transaction is one in which the seller 
is not expected to deliver his securities to the buyer, nor is the buyer expected 
to accept delivery of the securities versus payment until some agreed-upon 
date in the future. ; 

A delivery-when-issued (DWI) transaction is, in a general way, a future- 
delivery transaction. Without this kind of a transaction many problems would 
confront the issuers and underwriters of all kinds of new security flotations. 
This goes for the U.S. Treasury and the Government securities market, too. 

With these differences clearly noted, we may examine the various exhibits. 
First, let’s use an illustrative transaction between the Federal Reserve Bank 
of New York and a dealer. This is truly “a repurchase agreement.” 

Dealers keep on file with the New York Reserve a general pledge and col- 
lateral agreement (exhibit B). This is required if a dealer is to be able to sell 
Government securities to the New York bank “under repurchase agreement.” 

When such a sale is made a confirmation of sale (exhibit A-1) will be sent 
by the dealer to the bank along with a form letter (exhibit C), which carries 
the clear caption *‘Repurchase Agreement.” In other words, there can be no 
doubt that a bona fide, formal agreement to repurchase exists. Further, when 
the dealer repurchases the securities, he will send along a confirmation of pur- 
chase (exhibit A-2), along with another form letter (exhibit D). These will 
complete the record that was begun with the letter that outlined the terms of 
the repurchase agreement. 

So much for the form and the formalities of a real repurchase agreement with 
the New York Reserve Bank. 

An outright purchase and sale is much more simple. It is acknowledged 
by us only by a confirmation of sale or a confirmation of purchase—on the 
same forms which appear as exhibits A-2 and A-1. These, for all practical pur- 
poses, also are the same as those in use by other Government security dealers. 

Incidentally, the Federal Reserve sends no confirmation to the dealer on 
either type of transaction, as is true of about half of our customers. The other 
half send us comparable advices. 

Let us now turn to some illustrative transactions with a fictitious customer, 
the Glen Bank & Trust Co., of Cleveland, Ohio—exhibits A-3, A-4, and A-5. You 
may observe that exhibit A-3 covers a sale (by us) made on August 13 (yester- 
day) and it is for cash. In other words, it is a cash transaction. The securi- 
ties shown on the confirmation will be delivered to the Public Trust Co., of New 
York, correspondent of the Glen Bank & Trust Co., of Cleveland, on the same 
day—August 13—and our clearing agent will receive payment therefor. 

You also may observe from exhibit A4 that we made a purchase from this 
fictitious bank on the same date. This purchase (by us) on August 13 calls for 
delivery and settlement of similar securities at the Public Trust Co. by the 
Glen Bank & Trust Co. on Friday, August 14. ‘ This transaction is a regular 
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Finally, is it the desire of Congress that the dealings in, underwritings, and 
the purchasing of U.S. Government securities by banks (for their own account)— 
1. Be restricted by regulations issued by the Office of the Comptroller of 

the Currency, and 

2. Be inhibited by regulations issued by that Office which require some such 
transactions to be classified and reported as loans and borrowings? 

It seems to me that the answers to these last two questions would become a 
rather implicit “yes” if paragraph (c) of section 3 of H.R. 8160 were to be enacted 
into the law. 

Should the committee wish to ponder these questions, it might recall, as it 
does so, that— 

(1) U.S. Government securities may be pledged by member banks as 
collateral against their borrowings from the Federal Reserve banks at their 
face value—100; and 

(2) Banks still are permitted to include their U.S. Government securities 
in their published statements at cost even if the market value of these 
securities is substantially less than cost. 

I would like to deal briefly in a practical way with the question of whether 
purchases and sales of U.S. Government securities—regardless of the purpose of 
such transactions—can be held appropriately to be lending and borrowing 
transactions. 

First, I would like to say that considerable confusion exists with respect to the 
meaning of words and this, of itself, has led to much confusion and controversy. 

For example, what is a security transaction, that is, one involving a Govern- 
ment security? And what is a loan transaction? 

Every issue of Treasury securities that is launched by the Treasury is governed 
by the Second Liberty Loan Act, as amended. In other words, a loan act governs 
the issuance of Treasury or U.S. Government securities. 

Shortly after the turn of the century, the Treasury sold three issues known 
as Panama Canal loans. Two of these issues later were made convertible into 
issues officially called the 3-percent conversion bonds of 1946—47. 

The financing of World War I was conducted via liberty loans. The loans 
offered were in the form of securities, of course. 

The financing of World War II likewise was accomplished via various war 
loans and a victory loan. Again, of course, the loans took the form of various 
types of Treasury securities. 

It is commonplace for the Treasury, for the press, for investors and others to 
speak of Treasury financings as borrowings. 

I could give you further illustrations of the interchangeability with which 
we use the words “securities” and “loans” and “borrowings” because, in effect, 
a Treasury security is evidence of a loan and a borrowing. And, were the 
matter of the negotiability of the various kinds of such paper to be introduced, 
this would add to, rather than reduce, the confusion that is borne of every- 
day semantic expression. 

However, in connection with the hearimgs in the House on the Financial 
Institutions Act, Federal Reserve Chairman Martin stated in effect that transac- 
tions which the Federal Reserve undertakes (contingent to actual written re- 
purchase agreements) have the attributes and take the form of a sale of securi- 
ties. This is a fundamentally sound position and, by illustration, I should 
like to demonstrate why it is. 

To begin with, it should be kept in mind, as we examine certain illustrative 
transactions, that most of those involving specialists in Government securities— 
primarily dealers—are consummated with institutions, corporations, and other 
investors who are as familiar with the handling of Government security transac- 
tions as the dealer. In other words, the bulk of the transactions may be said 
to be between individuals who, in such matters, are professionals. 

Further, only in unusual instances will one of the parties to a transaction 
deliver his Government securities to the other except against payment. 

And finally, although some transactions in Government securities run into 
amounts as large as $10 million, $25 million, $50 million, or more, the risk that 
either party will be unable to perform in accordance with the contract is meas- 
ured in pennies or hundreds of dollars or thousands of dollars: in most cases, 
a few thousands of dollars would be the maximum. 

All of this means that if we, as a dealer, purchased securities from an insti- 
tution that happened to go out of business before it delivered the securities to 
us—it still would hold the securities in its possession and we would not have 
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paid that customer a cent. If we happened to have resold the securities that 
we had purchased, we would be obligated to cover our resale of these in the 
market. In such event, however, we either would pay slightly more or slightly 
less so the risk involved actually is limited to the difference between the mar- 
ket value of the securities involved, over the period between (1) the time at 
which the transaction is arranged and (2) the time at which it finally is con- 
summated by the delivery of the securities versus payment. 

Now, generally speaking, there are four types of Government security trans- 
actions. Modifications in the details of these may frequently be made but the 
general forms of such transactions remain inherently unchanged. These four 
types of transactions have been widely used over a long period of time and 
they are universally accepted as being in good standing. 

These transactions are: 

1. Cash transactions; 

2. Regular transactions; 

3. Future-delivery (or deferred-delivery) transactions; and 
4. Delivery-when-issued (DWI) transactions. 

The principal differences between these four kinds of transactions are im- 
portant. 

A cash transaction is one in which the seller agrees to deliver his securities 
to the buyer versus payment on the same day that the transaction is negotiated. 

A regular transaction (in U.S. Government securities) is one in which the 
seller agrees to deliver his securities to the buyer versus payment on the next 
business day following. 

A future-delivery (or deferred-detivery) transaction is one in which the seller 
is not expected to deliver his securities to the buyer, nor is the buyer expected 
to accept delivery of the securities versus puyment until some agreed-upon 
date in the future. ; 

A delivery-when-issued (DWI) transaction is, in a general way, a future- 
delivery transaction. Without this kind of a transaction many problems would 
confront the issuers and underwriters of all kinds of new security flotations. 
This goes for the U.S. Treasury and the Government securities market, too. 

Vith these differences clearly noted, we may examine the various exhibits. 
First, let’s use an illustrative transaction between the Federal Reserve Bank 
of New York and a dealer. This is truly “‘a repurchase agreement.” 

Dealers keep on file with the New York Reserve a general pledge and col- 
lateral agreement (exhibit B). This is required if a dealer is to be able to sell 
Government securities to the New York bank “under repurchase agreement.” 

When such a sale is made a confirmation of sale (exhibit A-1) will be sent 
by the dealer to the bank along with a form letter (exhibit C), which carries 
the clear caption “Repurchase Agreement.” In other words, there can be no 
doubt that a bona fide, formal agreement to repurchase exists. Further, when 
the dealer repurchases the securities, he will send along a confirmation of pur- 
chase (exhibit A-2), along with another form letter (exhibit D). These will 
complete the record that was begun with the letter that outlined the terms of 
the repurchase agreement. 

So much for the form and the formalities of a real repurchase agreement with 
the New York Reserve Bank. 

An outright purchase and sale is much more simple. It is acknowledged 
by us only by a confirmation of sale or a confirmation of purchase—on the 
same forms which appear as exhibits A-2 and A-1. These, for all practical pur- 
poses, also are the same as those in use by other Government security dealers. 

Incidentally, the Federal Reserve sends no confirmation to the dealer on 
either type of transaction, as is true of about half of our customers. The other 
half send us comparable advices. 

Let us now turn to some illustrative transactions with a fictitious customer, 
the Glen Bank & Trust Co., of Cleveland, Ohio—exhibits A-3, A-4, and A-5. You 
may observe that exhibit A-3 covers a sale (by us) made on August 13 (yester- 
day) and it is for cash. In other words, it is a cash transaction. The securi- 
ties shown on the confirmation will be delivered to the Public Trust Co., of New 
York, correspondent of the Glen Bank & Trust Co., of Cleveland, on the same 
day—August 13—and our clearing agent will receive payment therefor. 

You also may observe from exhibit A4 that we made a purchase from this 
fictitious bank on the same date. This purchase (by us) on August 13 calls for 
delivery and settlement of similar securities at the Public Trust Co. by the 
Glen Bank & Trust Co. on Friday, August 14.° This transaction is a regular 
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transaction. On August 14 the Public Trust Co. of New York will deliver the 
same issue of securities to our clearing agent (but not necessarily the same ones) 
and will receive payment therefor for the account of our fictitious bank cus- 
tomer. 

We're now through with exhibit A-4 and turn to exhibit A—5—another il- 
lustrative purchase from this same bank. Please assume that the only other 
thing that has happened is that on August 13 we made the sale that is evi- 
denced by our confirmation—exhibit A-3. 

In the case of exhibit A-5, we agreed to purchase a like amount of the same 
Government security that we sold this bank. Both transactions were agreed 
to on August 13. Our purchase contract, however, does not call for delivery 
versus payment until the following Wednesday, August 19—6 days later. 
Therefore, this is a future-delivery transaction. 

In these illustrative transactions with this customer, both the purchase and 
the sale by the bank were arranged on the same day and involve the same 
issue (but not necessarily the same securities) for delivery versus payment 
back and forth on different dates. We have here what is loosely and incor- 
rectly, but conveniently sometimes called—a repurchase agreement, or a buy- 
back. However, no letters or other agreements are involved in the transac- 
tion—only the standard confirmations of sale and purchase. And these may 
consist solely of the ones rendered by the dealer. The transactions do not 
take the form of or involve notes. There is no written agreement such as the 
general collateral agreement that we keep on file at the Federal Reserve bank 
(exhibit B). The securities that we sold to this customer for cash on August 
13 were not delivered in the form of or as collateral. They were delivered to 
the bank’s agent, the bank paid for them and the bank owns them until such 
time as, pursuant to our purchase (exhibit A-4) we accept delivery and pay 
the bank for them. 

Such transactions involve an extension of credit, and the kind of extension 
of credit that is involved is the same regardless of whether the transaction is 
a cash transaction, a regular transaction, or for future delivery. The only 
difference between these transactions lies in the lapse of time that takes place be- 
tween (1) the moment during a business day when the transaction is agreed to 
and (2) the moment later during that day, or a following day, when the secu- 
rities will change hands versus payment. 

This is the same kind of extension of credit without which the banking business 
of the Nation could not be conducted and without which most forms of modern- 
day business could not be conducted. 

It is true that sometimes the risk that is assumed by each party, in extending 
credit to the other party, pursuant to a security purchase or sale transaction, 
amounts to a real one. But the amount of the actual risk has proven to be 
sufficiently negligible as to be nil in connection with dealings with Government 
security dealers. It gives me gratification, and it is with some pride that I 
say to you that—in the 40-odd years during which the existing Government 
security market mechanism has been developed—no Government security dealer 
(to my knowledge) has failed to live up to his purchase and sale contracts. 

As a Government security dealer I am proud also to say that the prerequisites 
to being in the Government security business are an acknowledged high char- 
acter, unquestionable integrity, know-how, and an assured capacity to perform 
pursuant to the obligations that are undertaken to purchase and sell Government 
securities. And the extension of credit that is involved here is confined to 
that wherein our customers credit us with having such attributes. We. of course, 
extend them this kind of credit, too—not just in regard to the institution, 
corporation and so forth—but in regard to the men and women on their staffs 
with whom we deal. 

Now, as far as I can recall, there have been few instances throughout the years 
when a Government security dealer purchased or sold obligations of the United 
States pursuant to a repurchase agreement per se except with the Federal 
Reserve. By this I mean that purchases and sales of U.S. Government securi- 
ties hardly ever are made pursuant to—and, therefore, “under’—a letter of 
agreement or other written document such as that used by the Federal Reserve 
Bank of New York. And the fact that investors and market people have used 
loose semantics in referring to certain Government security transactions, such 
as those with the fictitious Glen Bank & Trust Co., as repurchase agreements 
and/or as buy-backs has nothing whatsoever to do with either the form or the 
character of those transactions. 
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Frankly, it seems to me to be quite clear that it is just as erroneous to claim 
that transactions of this sort are loans and borrowings as it would be to say that 
the purchase from us by the Glen Bank & Trust Co. of a Government security and 
the sale of this issue by that bank (on the same day) would constitute lending 
and borrowing op the part of the bank. Outright purchases and sales of Goy- 
ernment securities, as with outright purchases and sales of commercial paper, 
finnce company paper, bankers acceptances and comparable media are alterna- 
tives open to the investor who wishes to put idle money to work. In the same 
vein, dealings in U.S. Government securities of the type that I have used in 
illustration are an alternative to each such alternative—just as all of these are 
alternatives to the placing of money out on loan—and for that matter, the borrow- 
ing of money. 


ExHIniIt B 
GENERAL PLEDGE AND COLLATERAL AGREEMENT 


In consideration of purchases and sales of bills, notes, acceptances, bonds, 
securities and other property, effected between the Federal Reserve Bank of 
New York (hereinafter called the “Reserve Bank’) and the undersigned by 
virtue of agreements from time to time entered into between the parties, and 
other good and valuable consideration, and as collateral security for any and 
all indebtedness, obligation and liability of any kind of the undersigned to the 
Reserve Bank now or hereafter existing and whether absolute or contingent or 
due to or to become due (hereinafter called “Liabilities” ), the undersigned hereby 
pledges and agrees to pledge to the Reserve Bank all moneys, credits, negotiable 
instruments, bonds, stocks, commercial paper, securities, mortgages, choses in 
action, Claims, demands, rights, interests and property of every kind which are 
now in, or which may at any time hereafter come into, the possession or control 
of the Reserve Bank, or of any of its agents or correspondents, or which may now 
or hereafter be in transit to the Reserve Bank or any of its agents or correspond- 
ents, and which belong to, or are held for account of or subject to the order of, 
the undersigned (all of which are hereinafter collectively referred to as the 
“Collateral’) ; and the undersigned further gives and agrees to give to the Re- 
serve Bank, as collateral security for the liabilities, a lien, right of offset and 
other appropriate security interest in any of the Collateral which by its nature 
is or may be incapable of pledge. 

The undersigned shall, whenever requested by the Reserve Bank, deliver to 
the Reserve Bank such collateral and such additional and further collateral, 
rights and property as the Reserve Bank in its discretion may deem necessary to 
secure properly the payment of the Liabilities. 

Upon default in the payment of any of the liabilities including any interest 
thereon, or in the performance of any obligation of the undersigned to the 
Reserve Bank, or in case of the failure of the undersigned to furnish additional 
collateral as herein provided, or if the undersigned shall suspend or discontinue 
business, or shall be adjudicated bankrupt or insolvent, or shall make an assign- 
ment for the benefit of creditors or a composition with creditors, or shall file a 
voluntary petition, or an answer admitting the jurisdiction of the court and 
the material allegations of an involuntary petition, or shall consent to an invol- 
untary petition, pursuant to any bankruptcy, reorganization or insolvency law 
of any jurisdiction, or if any order shall be entered pursuant to any such law 
approving an involuntary petition seeking reorganization of or to effect an 
arrangement or plan for the undersigned or appointing any receiver or trustee 
of or for the undersigned or of or for all or any substantial portion of the prop- 
erty of the undersigned, or if the undersigned shall apply for or consent to the 
appointment of such a receiver or trustee, then, and in every such event, any 
and all of the liabilities shall, at the option of the Reserve Bank, immediately 
vecome due and payable without presentment or demand or notice of any kind, 
all of which are hereby expressly waived, notwithstanding any provision to the 
contrary in any instrument evidencing any of the liabilities. In any such event, 
the Reserve Bank is authorized to sell, assign, and deliver, in its discretion, the 
whole or any part of the collateral at public or private sale or at broker’s board 
(being at liberty to become the purchaser if the sale is public or at broker’s 
board), with or without demand, advertisement or notice of the time or place 
of sale or adjournment thereof or otherwise, upon such price and terms as the 
Reserve Bank may deem advisable, the undersigned hereby waiving and releas- 
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ing any and all equity or right of redemption. In case of any such sale, after 
deducting all costs, attorney’s fees, and other expenses of collection, sale and 
delivery, the Reserve Bank may apply the net proceeds of sale to the payment 
of any or all of the liabilities whether due or not, as the Reserve Bank may 
deem proper, the undersigned remaining liable for any deficiency with legal 
interest, and the balance of such net proceeds, if any remain after payment in 
full of all liabilities, shall be paid to the undersigned. 

The Reserve Bank may assign or transfer the whole or any part of any obliga- 
tion or liability of the undersigned and may or may not transfer as collateral 
security therefor the whole or any part of the collateral, and the transferee 
shall have the same rights and powers with reference to such obligation or 
liability and the collateral transferred therewith as are hereby given to the 
Reserve Bank. 

This instrument shall constitute a continuing-pledge and agreement between 
the undersigned and the Reserve Bank applying to all future as well as existing 
transactions between said parties (and, in case the undersigned is a partnership, 
sball not be affected, impaired, or released by the death, resignation, or addition 
of any partner), and shall not be terminated by the closing at any time of all 
transactions between said parties but shall apply thereafter to any new trans- 
action or transactions and shall continue in full force and effect until notice is 
received in writing by either party from the other of the intention to terminate 
it. Any such termination shall have the effect of canceling this agreement only 
as to transactions thereafter entered into. 

In witness whereof the undersigned has caused these presents to be executed 
RN ce eenatne laa oft icine 


(Title) 
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42 
(9/16/49) EXHIBIT C 


REPURCHASE AGREEMENT 


(Date) 


Federal Reserve Bank of New York, 
New York 45, N. Y. 


Gentlemen: 


We hand you herewith United States Government securities (with 
all unmatured coupons, if any, attached), having a total par value of 
$ listed below, which we have today sold to you foy 
$ . In consideration of the purchase by you of such.secu- 
rities, we hereby agree to repurchase them from you at any time at your 
or our option on or before_..muw.........._______, at the same price plus 
interest thereon at the rate of __% per annum for the number of days 
that said securities are held by you. It is understood that, if any of 
the attached coupons mature before we repurchase the securities as pro—- 
vided above, you will, upon notice by us, deliver such coupons to us or 
collect them for our account. Our obligations hereunder are secured by 
and subject to the terms and conditions of our general collateral agree— 
ment with you. 





Very truly yours, 





(Name of dealer) 


By 





(Signature) 
(Title) 


SCHEDULE OF SECURITIES COVERED BY ABOVE AGREEMENT 
si iat — ae 





Description of issue | Maturity Amount (Par Value) 
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EXHIBIT D 
AUBREY G. LANSTON & Co. INC. 


SPECIALISTS IN 
Unrrep States GOVERNMENT 
AND 
Feperat Acency Securities 


CHICAGO + NEW YORK + BOSTON Twenty Broap Street 
New York 5, N. Y. 


WHrrenawt 3-1200 


Federal Reserve Bank of New York 
33 Liberty Street 
New York 45, New York 


Attention: Seourities Department 
Room 929 


Gentlemen: 
We wish to repurchase for delivery on 


the following securities held under repurchase agreement: 


Date of Description Against 
Agreement of Issue Par Value Payment of 


Very truly yours, 


AUBREY G. LANSTON & CO. INC. 


BY 
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The Cuamman. The committee will now go into executive session 
(Whereupon, at 11:35 a.m., the committee went into executivg 
session. ) 


x 








